United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





JOINT APPENDIX TO BRIEF OF APPELLANT 


IN THE 

United States Court of Appeals 

FOB THE DISTBICT OF COLUMBIA CIBCT7IT 


No. 11,935 


AMERICAN PRESIDENTjmiMyiTrf'X 

FEDERAL MARITIME BOARD, et al., 

Appellees 


ON APPEAL FROM JUDGMENT OF THE UNITED 
STATES DISTBICT COURT FOR THE DISTRICT 
OF COLUMBIA. 


Wabneb W. Gardner, 

Alfbed L. Scanlan, 

734 15th Street, N. W., 

Washington 5, D. C. 
Attorneys for the Appellant. 

October 1953. 


United States Court of Appeals 







CONTENTS 


Transcript Appendix 


Page Page 

1. Complaint . 77 1 

Ex. A. Examiner’s Recommended 

Decision . 87 12 

Ex. B. Board Decision. 127 53 

Ex. C. Board Announcement_ 144 69 

Ex. H. Board Decision on Petition 
for Reconsideration. 187 70 

2. Ansivers 

Federal Maritime Board, et aL ... 215 74 

Pacific Far East Lines, Lie.. 332 81 

Pacific Transport Lines, Inc. 343 90 

3. Motions for Summary Judgment 

Pacific Transport Lines, Inc. 368 110 

Pacific Far East Lines, Inc. 389 127 

American President Lines, Ltd... 391 128 

Federal Maritime Board, et aL ... 397 133 

4. Transcript of oral argument . 1 134 

5. Opinion of District Judge Holtzoff... 417 145 

6. Judgment . 427 152 

7. Statement of Points on Appeal . 429 152 


—702 












77 


Filed January 2, 1953 


IN THE 

United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


Civil No. 13-53 


AMERICAN PRESIDENT LINES, LTD., 311 California 
Street, San Francisco, Cal., 


vs. 


Plaintiff, 


FEDERAL MARITIME BOARD, A. W. GATOV, and 
ROBERT W. WILLIAMS, Members Thereof; 
CHARLES SAWYER, Secretary of Commerce; PA¬ 
CIFIC TRANSPORT LINES, INC.; and PACIFIC 
FAR EAST LINE, INC., 

Defendants 


Complaint for Declaratory Judgment and for 
Permanent Injunction 

American President Lines, Ltd., by its attorney brings 
this action against the defendants named above and alleges: 

Jurisdiction 

1. This is a civil action for a declaratory judgment and 
for permanent injunctive relief of -which this Court has 
jurisdiction under 28 U. S. C. A. Sec. 1331 and Secti/m 10(a) 
and (b) of the Administrative Procedure Act (60 mat. 243, 
5 U. S. C. Sec. 1009). The matter involved exceeds the value 
of $3,000. 
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Parties 

2. Plaintiff American President Lines, Ltd., is a corpo¬ 
ration organized and existing under the laws of the State 
of Delaware. Its general offices are at 311 California Street, 
San Francisco. It has operated shipping services trans¬ 
pacific since 1901, round-the-world since 1924, and Atlantic 
Coast-Malay Straits since 1939. Its controlling stock, after 
seven years litigation between the United States and those 
who owned it prior to 1938, was on November 6,1952, jointly 
sold by them to new owners. 

78 3. The Federal Maritime Board (hereafter called 

the Board) was created as an agency in the United 
States Department of Commerce by Reorganization Plan 
No. 21 of 1950 (3 CFR 1950 Supp, p. 173), pursuant to 
which the functions of the United States Maritime Com¬ 
mission relating to making subsidy contracts under Title 
VI of the Merchant Marine Act of 1936 (49 Stat. 1985, 46 
U. S. C., sec. 1191 et seq.) were transferred to the Board. 

4. (a) Charles Sawyer is Secretary of Commerce and 
under Section 106 of Reorganization Plan No. 21 of 1950 
is responsible for fixing the general policies which shall 
guide the Board in making subsidy contracts under Title VI 
of the Merchant Marine Act of 1936. He is a citizen of the 
State of Ohio and his official residence is in the District of 
Columbia. 

(b) A. W. Gatov is a member and Chairman of the Fed¬ 
eral Maritime Board. He is a citizen of the State of Cali¬ 
fornia and his official residence is in the District of Colum- 
bia. 

(c) Robert W. Williams is a member and Vice-Chairman 
of the Federal Maritime Board. He is a citizen of the State 
of Maryland and his official residence is in the District of 
Columbia. 

(d) The office of the third member of the Board is vacant. 

5. Pacific Transport Lines, Inc. (hereafter called PTL) 
is a corporation organized and existing under the laws of 
the State of California. It has operated shipping services 
trans-Pacific since 1946. Its general offices are at 262 Cali¬ 
fornia Street, San Francisco, California. For purposes of 
service of process PTL is doing business in the District of 
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Columbia, and has an office at 1625 K Street, N. W., Wash¬ 
ington, D. C. 

6. Pacific Far East Line, Inc. (hereafter called PFEL) 
is a corporation organized and existing under the laws of 
the State of Delaware. It has operated shipping services 
trans-Pacific since 1946 and more recently Pacific Coast- 
Mediterranean and Pacific-Coast Persian Gulf services. Its 
general offices are at 141 Battery Street, San Francisco, 
California. For purposes of service of process, PFEL is 
doing business in the District of Columbia, and has an office 

at 918 16th Street, N. W., Washington, D. C. 

79 The Agency Proceedings 

7. This action is brought to review the action of the 
defendant Board awarding operating-differential subsidy 
contracts to the defendants PTL and PFEL under Title VI 
of the Merchant Marine Act of 1936. The award, announced 
by press release of November 21, 1952, gives to each line 
a 10 year subsidy contract in the service designated by the 
Board as Trade Route 29, Service 2. 

8. Trade Route 29, Service 2, as described in Essential 
Foreign Trade Routes, U. S. M. C. 1949, and as modified 
by more recent exigencies, consists of freight service be¬ 
tween California ports and those of Japan, Hong Kong, 
the Philippines, French Indo-China and Siam (as traffic 
offers). It has been served by plaintiff since 1901. Plaintiff 
since 1938 has been operating over Route 29 under an 
operating-differential subsidy contract; its 1947 contract 
covers 24-26 annual sailings by five vessels. There developed 
an abnormally large demand after World War II for 
American liners on this route: the fact that the foreign 
fleets only gradually resumed their pre-war services and 
the large military tonnage (carried as a matter of policy 
only in American vessels) combined to put demand for 
American-flag shipping space well above normal require¬ 
ments. In consequence several new lines were organized 
and commenced service on Route 29. Among these were 
PTL and PFEL, which were organized and commenced 
service in 1946. By 1949 PTL was operating 5 vessels and 
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PFEL an average of about 11 vessels (of which an average 
of about 6 were chartered not owned) over Route 29. 

9. PTL on June 27 and PFEL on October 12, 1949, filed 
applications with the Maritime Commission for operating 
differential subsidy contracts covering freight (service 2) 
operations on Route 29. Plaintiff, along with four other 
lines, intervened in opposition. Lengthy hearings were held 
between December 1949 and August 1950. 

10. The examiner by his report served August 30, 1951, 
recommended that both applications be granted to the ex¬ 
tent of 5 vessels for PTL and 7 for PFEL. His recom¬ 
mendation rested upon a traffic survey which stopped with 
1949 data and a traffic forecast of 1,350,000 long tons a year 
of outbound commercial liner cargo on Route 29. This fore¬ 
cast was approximately double the amount of any actual 
carryings, and reflected not an “expert” prediction but 

simply the middle forecast submitted by PFEL, PTL 
80 and plaintiff. It rested further upon a “target” of 

67M> per cent American-flag participation in that 
traffic. In result he felt that the applications of PTL and 
PFEL should be granted to the extent of 412,000 tons 
capacity, enough to make up with plaintiff and the other 
lines on Route 29 a total of 911,000 tons of outbound com¬ 
mercial liner capacity. The recommended decision of the 
examiner is attached hereto as Exhibit A to this complaint. 

11. The Board heard argument on the exceptions to the 
examiner’s recommended report and on April 8 announced 
its conclusions as to a number of issues in the case. Section 
605(c) of the Merchant Marine Act of 1936 provides 

“No contract shall be made under this title with re¬ 
spect to a vessel to be operated on a service, route, or 
line served by citizens of the United States which would 
be in addition to the existing service, or services, unless 
the Commission shall determine after proper hearing 
of all parties that the service already provided by ves¬ 
sels of United States registry in such service, route, or 
line is inadequate, and that in the accomplishment of 
the purposes and policy of this act additional vessels 
should be operated thereon: and no contract shall be 
made with respect to a vessel operated or to be oper- 
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ated in a service, route, or line served by two or more 
citizens of the United States with vessels of United 
States registry, if the Commission shall determine the 
effect of such a contract would be to give undue advan¬ 
tage or be unduly prejudicial, as between citizens of 
the United States, in the operation of vessels in com¬ 
petitive services, routes, or lines, unless following pub¬ 
lic hearing, due notice of which shall be given to each 
line serving the route, the Commission shall find that 
it is necessary to enter into such contract in order to 
provide adequate service by vessels of United States 
registry. • • *” 

The Board held that PTL and PFEL were in existing serv¬ 
ice on Route 29, including the chartered vessels of PFEL. 
It held that APL was not unduly prejudiced by grant of 
the subsidy applications since its position had improved in 
1949 as compared to 1938, and since all the Route 29 traffic, 
military and commercial, could not be handled without the 
service of the applicants. It held that, as PTL and PFEL 
were conducting an existing service and as it found no 
undue prejudice to APL, it need not consider whether the 
existing service was adequate under Section 605(c). The 
Board took an “optimistic view of the prospective traffic 
on the route,” but specifically avoided or reserved its de¬ 
cision as to tonnage forecasts, the extent of American-flag 
participation, the number and type of vessels to be sub¬ 
sidized and whether either or both applicants should be 
granted a subsidy. A copy of its report is attached hereto 
as Exhibit B to this complaint. 

81 12. On November 21, 1952, a press release was is¬ 

sued on behalf of the Board which announced that 
the Board had authorized the execution of operating-dif¬ 
ferential subsidy contracts on Service 2 of Trade Route 29. 
These were to cover 24-26 sailings by 4 C3 and 1 victory 
vessel by PTL and 36-40 sailings by 5 C2 and 3 victory ves¬ 
sels by PFEL. A copy of the press release is attached 
heerto as Exhibit C to this complaint. As the Board in¬ 
creased the number of subsidized sailings and vessels recom¬ 
mended by the examiner, the Board must have at the least 
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accepted his traffic forecasts described in Paragraph 10 of 
this complaint. 

13. On December 9, 1952, plaintiff by its President ad¬ 
vised the defendant Secretary of Commerce of the serious 
policy questions involved in the decision of the Board in 
these cases and requested that the Secretary give them his 
personal attention. On December 11, 1952, the Secretary 
replied that he did not believe he should intervene in a 
particular subsidy case. Copies of these letters are at¬ 
tached hereto as Exhibits D and E to this complaint. 

14. On December 10, 1952, plaintiff filed its petition for 
reconsideration. A copy is attached hereto as Exhibit F 
to this complaint. 

15. On December 31, 1952, plaintiff delivered to the de¬ 
fendant Board, at about 10:30 A. M. a letter giving notice 
that, should it deny plaintiff’s petition for reconsideration, 
review by this Court would immediately be sought and 
reminding all parties that action taken in reliance upon 
the decision under review was at the peril of the parties. 
That letter was addressed also to the defendants PTL and 
PFEL and delivered to them at about 12:30 P. M. on De¬ 
cember 31, 1952. A copy is attached as Exhibit G to this 
complaint. 

16. On December 31, 1952, at about 4:00 P. M. the Board 
announced its decision denying plaintiff’s petition for re¬ 
consideration on the grounds (a) it was not timely filed, and 
(b) the matters urged therein had been correctly decided by 
the Board in its prior decisions. A copy of the Board’s 
order is attached hereto as Exhibit H to this complaint. 

17. Also on December 31, 1952, immediately after its 
announcement of its decision denying the petition for re¬ 
consideration, the Board entered into the form of contracts 
with PTL and PFEL promising them operating-differential 
subsidy payments over a ten-year period commencing Jan¬ 
uary 1, 1953. The relevant portions of these contracts are 
attached as Exhibits I and J to this complaint. 

82 The Unlawful Action 

18. The Board in denying plaintiff’s petition for recon¬ 
sideration as untimely acted in plain violation of its own 
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Rules of Practice. Section 201.233 of those Rules (46 C. F. R. 
Sec. 201.233) state that a petition “for reconsideration of 
final Co mmi ssion [Board] action must be filed within sixty 
(60) days after the date of such action.*’ The Board in its 
April report (Exhibit B hereto) took no final action. In¬ 
deed, as to the matters complained of herein, it took no ac¬ 
tion at all but reserved those issues for later determination. 
Not until the press announcement of its decision of Novem¬ 
ber 21, 1952, was it known that either applicant would be 
awarded a subsidy, that the subsidized sailings would be 
to the generous extent authorized, that the Board would 
refuse to make any public decision as to the adequacy of 
the service on Route 29 without these additional subsidy 
awards, or that it would in late 1952 act upon the traffic 
predictions made by the examiner on the basis of data which 
stopped with 1949. Plaintiff knows of no way it could have 
filed a petition for reconsideration in advance of the Board’s 
decision of which it complained, nor of any way in which 
an interlocutory opinion leading to no action can be held 
to be “final Board action.** The denial of plaintiff’s peti¬ 
tion as untimely is therefore in violation both of the Board’s 
Rules of Practice and of Section 3 (b) of the Administrative 
Procedure Act. 

19. Section 605(c) of the Merchant Marine Act of 1936, 
quoted in paragraph 11 above, twice emphasizes that 
subsidy contracts shall be awarded to additional and com¬ 
peting services only if necessary to provide adequate serv¬ 
ice by American-flag vessels. The Board has read this 
requirement out of the statute, contrary to the purposes of 
the Congress as explained in the legislative history of the 
Act, contrary to the early and contemporaneous decisions 
of the Maritime Commission, and contrary to recent expres¬ 
sions by the Senate Committee having jurisdiction of the 
matter. It held in its April 8 decision (Ex. B) that it need 
in this case make no determination as to the adequacy of 
American flag service under Section 605(c), and if any such 
determination underlay its decision of November 21, 1952, 
it is in no way reflected in the only public announcement of 
that decision (Ex. C). By its disregard of this critical 



inquiry it has violated Sections 605(c) and 601(a) of the 
Merchant Marine Act of 1936. 

83 20. The Board reached its decision in this case on 

the basis of traffic predictions, made on 1949 data, 
which were shown by the 1951 and 1952 data to be grossly 
exaggerated and completely misleading. This was forcibly 
drawn to the Board’s attention in the plaintiff’s petition for 
reconsideration (Ex. E, pp. 10-12). It nevertheless per¬ 
sisted, by its denial, in its decision to award subsidy con¬ 
tracts in the expectation that Trade Route 29 would involve 
an annual movement of 1,350,000 long tons of out bound 
liner commercial traffic, when the 1951 and 1952 data pre¬ 
sented to it showed that, exclusive of temporary and abnor¬ 
mal movements of iron ore, only 685,000 tons of commercial 
traffic moved in 1951 and only 389,000 tons moved in the 
first half of 1952. It persisted in its determination to award 
the subsidy contracts upon the expectation that 911,000 tons 
of such traffic would be carried in American-flag liners, 
when the data presented to it showed that only 489,000 tons 
were carried in 1951 and only 266,000 tons in the first half 
of 1952. The Board acted upon the assumption that the 
Japanese merchant fleet would not be a significant factor, 
and refused to consider the 1952 evidence which showed that 
it was moving rapidly toward its prewar domination of the 
Trade Route. The Board in denying plaintiff’s petition for 
reconsideration said that it had before it more recent data, 
submitted by plaintiff, by PFEL and by its staff. To the 
extent that the mere receipt of this data permits the Board 
to escape the charge of acting upon a “stale” record it 
shows that the Board has resolutely refused to consider the 
current data which removed all the basis for its action. Its 
unsupported statement that the current data supports the 
rather fanciful predictions resting on 1949 data is without 
a shadow of support in the evidence. Its decision in this 
regard was arbitrary, and an abuse of its discretion. 

21. The Merchant Marine Act of 1936 provides that the 
policy of the Act shall provide a merchant marine “ suffi¬ 
cient to carry a substantial portion of the water-borne ex¬ 
port and import foreign commerce of the United States.” 
The examiner recommended as a “target” for the out bound 
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traffic on Route 29 the unusually high participation by 
American-flag vessels of 67%. (Ex. A.) This is a higher 
target than that reported in any other subsidy decision. 
In fact, the examiner’s own conservative estimate of Ameri¬ 
can-flag capacity amounts to 133% of the total outbound 
liner cargoes, both American-and foreign-flag (ex- 
84 eluding military and iron ore tonnage), carried on 
Route 29 in 1951. The capacity of the subsidized 
sailings alone, under the Board’s decision, would amount 
to over 100% of the total normal commercial outbound 
traffic, American-flag and foreign-flag. The Board’s de¬ 
cision is, therefore a distortion of the policy of the Act and 
is unlawful, arbitrary and an abuse of discretion. 

22. The Board found that there was no undue prejudice to 
plaintiff because its traffic situation was much improved 
in 1949 as compared to that in 1938. But the very exhibit, 
introduced by the Maritime Commission and from which the 
Board took its data, noted that plaintiff’s “service during 
1938 was in a state of reorganization and not more than half 
its usual number of sailings were made that year.” In 
fact, plaintiff has steadily been losing ground to PTL and 
PFEL ever since 1946 when the latter were organized. 
Plaintiff, on any basis of comparison other than its moment 
of catastrophe in 1938, would very obviously be prejudiced 
by the subsidized competition of PTL and PFEL for a 
decade to come. The selection of 1938 as the Board’s sole 
basis of comparison was arbitrary and an abuse of 
discretion. 

23. The Board in its formal descriptions of Trade Route 
29 has said that it should be served by 5 C3 vessels. These 
plaintiff already has in service on the route. But in au¬ 
thorizing a subsidy contract with PFEL Board authorized 
use of 5 C2 vessels and 3 victory ships (as well as 4 C3 ves¬ 
sels and 1 victory by PTL). The form of contract itself 
(Ex. J) does not require replacement of the C2 vessels until 
1956 nor of the victory vessels until the Maritime Adminis¬ 
tration is in a position to sell mariner-type vessels. This is 
a very plain discrimination in favor of PFEL, and unduly 
advantages PFEL contrary to Section 605(c) of the Mer¬ 
chant Marine Act of 1936. If the award be measured by the 
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replacement vessels, then PFEL is granted a subsidy ‘‘with 
respect to a vessel to be operated • • • in addition to the 
existing service” and even on the Board’s own construc¬ 
tion of Section 605(c) it must hold a hearing and make a 
public decision upon the adequacy of the service already 
provided before awarding the subsidy. Either, then, the 
Board’s action is an undue advantage to PFEL or is taken 
without determination of adequacy of service, and in either 
case is in violation of Section 605(c) of the Merchant Marine 
Act of 1936. 

24. Plaintiff pioneered Trade Route 29 in 1901 and has 
served it, in lean years and fat, for half a century. 

85 The Board by its decision here increased the sub¬ 
sidized sailings from 24-26 a year to 84-92 a year 
and has for practical purposes frozen this over-tonnage 
upon Trade Route 29 for a decade to come. In doing so 
it gave the lion’s share to a newcomer, serving a transient 
post-war traffic, partly with chartered vessels, and reduced 
plaintiff, which has the historic responsibility for the route, 
to 28% of the subsidized sailings. This is unduly preju¬ 
dicial to plaintiff and unduly advantageous to PFEL and 
is therefore in violation of Section 605(c) of the Merchant 
Marine Act of 1936. 

Plaintiff’s Standing to Complain 

25. Plaintiff is injured by the Board’s decision. With 
10-year subsidy contracts, PTL and PFEL must (barring 
Maritime Administration revision) sail their 13 vessels 
over Route 29 without deviation and without cessation long 
after the temporary military cargoes which now support 
their service will have vanished. As the foreign-flag ship¬ 
ping regains its pre-war dominance of the route, the sub¬ 
sidized competition between the American lines will become 
more bitter. Inevitably rates will be driven down; inevitably 
vessels will sail with loads too little to pay operating costs. 
Plaintiff will find it impossible to carry through the vessel 
replacement program on its other routes to which it is com¬ 
mitted. Profits will vanish; the development of and re¬ 
placement of plaintiff’s fleet will give way to an effort to 
survive. And, when plaintiff’s own subsidy contract ex- 
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pires in 1957, it faces the risk that the Board will be forced 
by then to recognize the over-tonnage on Boute 29 and will 
refuse to renew plaintiff’s contract, thus by its own errors 
driving plaintiff ont of the service which has been its his¬ 
toric responsibility. 

26. Plaintiff has standing to complain of these unlawful 
and arbitrary actions of the Board which so seriously in¬ 
jure plaintiff. Section 605(c) of the Merchant Marine Act 
of 1936 gives plaintiff the status of a party to object to any 
award of subsidy to PTL or PFEL. Plaintiff accordingly 
intervened in and became a party to the proceedings before 
the Board. Section 10(a) of the Administrative Procedure 
Act declares that “Any person • • • adversely affected 
or aggrieved by such [agency] action within the meaning 
of any relevant statute, shall be entitled to judicial review 
thereof.” Plaintiff probably has no common law standing 
to seek judicial review of an unlawful or arbitrary 
86 grant of subsidy to its competitors. But it is very 
plainly “adversely affected or aggrieved by such ac¬ 
tion” under the Merchant Marine Act of 1936. Being thus 
aggrieved, and being given the status of a party by Sec¬ 
tion 605(c) of the Merchant Marine Act of 1936, plaintiff 
is granted the right of judicial review by Section 10(a) of 
the Administrative Procedure Act. 

Prayer for Relief 

Wherefore, plaintiff prays that this Court: 

1. Find and declare that the decision or decisions of the 
Federal Maritime Board complained of herein are unlawful, 
arbitrary and an abuse of discretion; 

2. Find and declare that the Federal Maritime Board 
must rehear and redetermine these cases in accordance with 
the law; and 

3. Permanently enjoin any action by any of the defend¬ 
ants pursuant to the decisions complained of herein. 

4. Grant to plaintiff such further and other relief as shall 
be meet and proper. 

Warner W. Gardner, 

73415th Street, N. W., 

Washington 5, D. C 
Attorney for Plaintiff. 
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87 Exhibit A 

FEDERAL MARITIME BOARD 


No. S-18 

In the Matter of Pacific Transport Lines, Inc. —Applica¬ 
tion for Operating Differential Subsidy, Trade Route 29, 
Service 2 


No. S-19 

In the Matter of Pacific Far East Line, Inc. —Application 
for Operating Differential Subsidy, Trade Route 29, 
Service 2 


Recommended Decision of G. 0. Basham, Chief Exam¬ 
iner. 

88 These proceedings are based upon applications of 
Pacific Transport Lines, Inc., (PTL) filed June 27, 
1949, and Pacific Far East Line, Inc., (PFEL) filed October 
12, 1949, for an operating-differential subsidy under Title 
VI of the Merchant Marine Act, 1936, on Service 2 of Trade 
Route 29 (California-Orient) described in the footnote 
below. 1 

Hearings were held pursuant to sections 605(c) and 


1 “Trade Route No. 29—California ports—Far East (Philippine Islands, 
China, Manchuria, Korea, Japan, U. S. S. R. in Asia, French Indo-China, 
Formosa and Siam). 

“1. Passenger Freight Service (not involved herein). 

“2. Freight Service 

Itinerary: Between the California ports of Los Angeles and San 
Francisco and Yokohama, Osaka, Kobe, other Japanese ports (as 
traffic offers) Shanghai, other North China ports and ports in Man¬ 
churia and Korea (as traffic offers), Hong Kong, Manila, Philippine 
Islands outports, French Indo-China and Siam (as traffic offers); 
with privilege of calls at ports of U. S. S. R. in Asia. 

“Sailing Frequency: 24-26 sailings per year. 

Number and Type of Ships: 5 C3 type freighters.” (Essential Foreign 
Trade Routes of the American Merchant Marine, U. S. Mar. Com. 1949.) 
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805(a) of the 1936 Act, on a consolidated record 2 at various 
times between December 6, 1949 and August 8, 1950, at 
Washington, D. C., and San Francisco, California. 

Applicants PTL and PFEL intervened in each others 
application. Five other American-flag lines operating on 
Route 29 intervened generally in opposition to the applica¬ 
tions, four in both applications, and one in PFEL’s applica¬ 
tion. 3 Only two of the interveners, American President 
Lines (APL) and States Steamship Company (States) pro¬ 
duced testimony in opposition to the applications, the 
burden of which was assumed by APL, the only subsidized 
operator on the route. 

89 PTL seeks a subsidy for 26-32 sailings yearly with 
its 5 owned vessels (4 C-3 and 1 Victory type) on 
Service 2, with calls also at Guam and Honolulu. 4 5 

PFEL seeks subsidy for 47-57 sailings yearly with 5 
owned C-2 type ships plus 5 or 6 vessels, as determined by 
the Board, to be acquired if subsidized, with calls at Guam, 
Midway, Wake and Trust Territories, not in Route 29, but 
in its trading area. 

An APL application to serve Guam, Midway and Wake 
was consolidated with, but later severed, from this pro¬ 
ceeding. 

Requests to serve these off-route areas raised issues 
under section 805(a), which presumably were settled by the 
Maritime Administrator in Docket (S-20 December 1950). 6 
This limits the proceeding to section 605(c), which pro¬ 
vides: 


2 The record contains 5,418 pages of testimony and approximately an 
eqnal volume of exhibits. 

3 American President Lines, Ltd., States Steamship Company, States 
Marine Corporation, Isthmian Steamship Company, and American Mail 
Line, Ltd. American Mail intervened in opposition to PFEL’s original 
application for permission to call at Pacific Northwest ports and NEI 
ports, which application was withdrawn at the hearing. The remaining 
American-flag operators, American-Hawaiian Steamship Company, 
Isbrandtsen, and Sudden & Christenson did not intervene. 

4 PTL’s application does not mention Hawaii. Monthly calls at Honolulu 
were begun in July 1950. 

5 The Administrator ruled that steamship service between continental 

United States and Guam, Midway, and Wake was not "domestic inter- 
coastal or coastwise service” within the meaning of section 805(a). The 
ruling did not apply to Hawaii, Puerto Rico or Alaska. 


< 
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“(1) No contract shall be made under this title with 
respect to a vessel to be operated on a service, route, 
or line served by citizens of the United States which 
would be in addition to the existing service, or services, 
unless the Commission shall determine after proper 
hearing of all parties that the service already provided 
by vessels of United States registry in such service, 
route, or line is inadequate, and that in the accomplish¬ 
ment of the purposes and policy of this Act additional 
vessels should be operated thereon; and (2) no contract 
shall be made with respect to a vessel operated or to be 
operated in a service, route, or line served by two or 
more citizens of the United States with vessels of 
United States registry, if the Commission shall deter¬ 
mine the effect of such a contract would be to give 
undue advantage or be unduly prejudicial, as between 
citizens of the United States, in the operation of vessels 
in competitive services, routes, or lines, unless follow¬ 
ing public hearing, due notice of which shall be given 
to each line serving the route, the Commission shall 
find that it is necessary to enter into such contract in 
order to provide adequate service by vessels of United 
States registry. The Commission, in determining for 
the purposes of this section whether services are com¬ 
petitive shall take into consideration the type, size, and 
speed of the vessels employed, whether passenger or 
cargo, or combination passenger and cargo, vessels, 
the ports or ranges between which they run, the charac¬ 
ter of cargo carried, and such other facts as it may deem 
proper.” (Numerals (1) and (2) inserted to aid con¬ 
venient reference.) 

90 The following preliminary facts will clarify the 
contentions of the parties and the evidence relating 
thereto: 

Carriers on Route 29 

1. PTL has maintained regular berth service exclusively 
on Service 2 since 1946. In 1949 it made 26 outbound sail¬ 
ings with its 5 owned ships and 5 with a chartered vessel, 
which has been redelivered. Sailings outbound have aver¬ 
aged 26 yearly during 1947-1949. Subsidized or not, it pro- 


15 


poses to confine fntnre operations to Service 2, Guam and 
Hawaii. 

2. PFEL has maintained regular berth service since 1946 
on Service 2. In 1949 it made 58 outbound freighter sail¬ 
ings in Service 2 (the average during 1947-1949) with 10 or 
11 ships, 5 owned, others chartered, with frequent calls at 
Pacific Northwest ports; but 93% of its commercial cargo, 
49% of military, and 69% of all its cargo was shipped from 
California. PFEL also operates transpacific with fully 
refrigerated chartered vessels carrying military cargo 
primarily, calling at Pacific Northwest; and two other 
services.® 

3. APL, since 1938, has been the only subsidized operator 
on Route 29. It operates Service 2 with 5 owned freighters, 
and Passenger-Freight Service 1 with 3 chartered combina¬ 
tion passenger and freight ships, with 24-26 subsidized sail¬ 
ings yearly in each service. It provides additional Route 
29 service with combination vessels and freighters operated 
in its subsidized westbound Round-The-World service with 
24-26 sailings yearly, and its unsubsidized Atlantic-Straits 
freighter service on Trade Routes 17 with a maximum of 
13 sailings yearly. Sailings in its four services are inte¬ 
grated. 

4. Only PTL, PFEL and APL serve Route 29 as a whole. 
Their combined carryings in 1949 were 59% of total liner 
commercial cargo; other U. S.-flag lines carried 12%. 

5. Six other U. S.-flag lines furnish unsubsidized service 
to various ports of Route 29. American Mail provides 
homeward service to California from some Route 29 ports 

in connection with its subsidized operations on Trade 
91 Route 30. These carriers are devoted primarily to 
serving areas other than the California/Far East 
trade; and none serves Route 29 as a whole because they 
do not provide comprehensive port coverage or regular 
homeward transpacific sailings or because they return 
direct to the Pacific Northwest 

6. States’ headquarters are in the Pacific Northwest and 
its primary operations have been from there on Route 30. 
It first advertised commercial outbound Califomia/Orient 

9 Originally with 9 reefers, now 6. Other services are (1) Pacific Coast- 
Mediterranean and (2), Pacific Coast-Persian Gulf. 
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berth service in mid-1948, mainly to get an allocation of mili¬ 
tary cargo, plus one from Pacific Northwest ports. Its 
direct outward sailings divide between California and 
Pacific Northwest, returning direct to Pacific Northwest, 
thence California for delivery of California cargo. States’ 
carryings of commercial liner cargo in 1949 amounted to 
about 3% of the total commercial liner traffic on the route. 
Its transpacific fleet was cut from 8 to 4 ships in 1950 be¬ 
cause of cargo scarcity. However, its witness Finnessey 
testified States would supply more ships if cargo offered. 

7. Isthmian’s operations on Route 29 are confined ap¬ 
proximately to its southern half, and originate and termi¬ 
nate at Atlantic destinations. 

8. States Marine serves Route 29 areas from Atlantic 
and Gulf ports via California and Pacific Northwest, pri¬ 
marily to Japan and secondarily to the Philippines. It 
carried no inbound cargo to California in 1949. 

9. American-Hawaiian serves primarily the Atlantic 
Coast and Gulf outbound and provided one homeward sail¬ 
ing to California in 1949. This line, Sudden & Christenson, 
and States Marine, operated on Route 29 in 1949 with a 
predominance of chartered tonnage, including Liberty ships 
except as to S&C. 

10. States, Isthmian, and States Marine, at one time or 
another, have either applied for a subsidy or indicated sub¬ 
sidy aid was necessary for long-range operation in foreign 

trade under the American flag. 

92 11. The table below, 7 showing 1949 carryings on 

7 Liner cargo carryings (in thousands of long tons) and sailings, in 
1949, on Trade Route 29, of lines other than PTL, PFEL and APL: 


OUTBOUND INBOUND 
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of Total 



of Total 


of Total 
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Sail’s 

Com. Carried 
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Isthmian. 

30 

22 

0 

30 

22 

24 

5 6 

10 

States Marine. 

68 

21 

37 

31 

24 

40 

0 

6 

States. 

. 89 

53 

52 

37 

52 

25 

0.6 

15 

A-Hl 

84C f. 

.. 57 


38 

19 


21 

3 

13 

American Mail. 

0 


0 

0 


0 

20.4 

9 

Total. 

. 244 


127 

117 


110 

35 

53 

% of Total Route 









29 Cargo. 

. 20% 


28.5% 14.8% 



7.4% 



Nora.—The above table is a breakdown of line 10 of Table A. infra. 
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Route 29 of these six lines reveals either a concentra¬ 
tion on outbound traffic to the practical exclusion of in¬ 
bound traffic, or vice versa; a predominance of military 
cargo as to most lines; and the relatively small percentage 
of Route 29 cargo carried by lines serving the Atlantic and 
Gulf, which “top off” at California ports. 

12. There are 17 foreign-flag lines on the route. In 
1938 foreign lines obtained 76% of the total liner commer¬ 
cial traffic, 7 or 8 powerful Japanese lines dominating the 
trade. But in postwar years participation of foreign lines 
has been about 30%. Although their sailings increased 
during 1947-1949, their participation has remained almost 
constant at about 20% outbound and almost 50% inbound 
(See Table A, infra). 

13. Route 29 serves United States trade with countries 
of the Orient having a population over 600 millions. Major 
countries are Japan, the Philippines, and until recently, 
China. There are 16 foreign base ports, 39 lesser ports, 
and 42 outports requiring seasonal or occasional service. 
While California provides most traffic, the route serves a 
substantial hinterland and midwestem points. 

14. Table A below is designed to show conveniently (a) 
comparison of prewar and postwar liner traffic, (b) trend 
of postwar traffic, (c) commercial and military cargo carry¬ 
ings, (d) participation of foreign-flag lines versus U. S.-flag 
lines, (e) individual participation of U. S.-flag lines, (f) 
relation between outbound and inbound cargo, (g) data on 
sailings, and (h) to round out the traffic picture, non-liner, 
Hawaiian and Guam traffic. 






table a 

Liner Cargo Carryings (Commercial and Military) and Sailings on Trade Route 29 

(Thousands of Long Tons) 

Total Cargo—Outbound and Inbound Outbound_ 
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Applicants’ Status as “Existing” Operators 

94 15. Both PTL and PFEL maintain that their individ¬ 

ual services are existing and established services, 
therefore are not in addition to the existing service , or ser¬ 
vices [section 605(c)]. Therefore, the Board need not, as a 
prerequisite to a grant of subsidy, determine under the first 
part of 605(c), “That the service already provided by ves¬ 
sels of United States registry in such service, route, or line 
is inadequate . 9 9 However, PTL contends that PFEL enjoys 
the status of “existing operator” only to the extent PFEL 
operates owned vessels; that a charter operation is not an 
“existing” service, citing Docket S-4, Bloomfield S.S. Co .— 
Subsidy, Route 15B, (1946) 3 U. S. M. C. 299. As indicated 
by findings in paragraphs 1 and 2, supra, the record demon¬ 
strates that both applicants are existing operators, at least 
as to their owned ships. Whether the issue of adequacy or 
inadequacy under the first part of 605(c) must be faced 
by PFEL as to its charter situation, or by both applicants 
under contentions advanced by APL 8 is reserved for the 
conclusions herein. 

Adequacy of Service 

16. PTL also contends that insofar as its application is 
concerned, no finding is required under the second part of 
605(c) relative to the need for subsidy to PTL for provision 
of adequate service, because no other U. S.-flag operator 
has shown that undue advantage to PTL or undue prejudice 
to such operator will result from a sudsidy granted PTL. 
Any such showing, PTL says, would be overcome by the 
proven necessity of entering into a contract with PTL to 
provide adequate service. 

17. PFEL’s position is similar as to its service and appli¬ 
cation. Contrawise, PTL argues that such findings are 
required under both parts of 605(c) to qualify PFEL for a 
subsidy on more than its 5 owned vessels. First, PFEL 

8 APL states that “For the Board to withdraw from public hearing the 
issue of adequacy of service on the basis of a dubious determination that 
an applicant is an 'existing operator* would be to nullify the value of the 
public hearing and deprive American citizens of the measure of protection 
Congress intended to afford to them in Section 605(c).** 


20 


is not an existing operator except as to its owned 
95 ships. Second, a subsidy on more than 5 would result 
in undue advantage to PFEL and undue prejudice to 

PTL. 

18. PTL measures adequacy requirements against its 
forecast that during the period of any subsidy contract, 
outbound commercial liner traffic on Route 29 will approxi¬ 
mate 1,350,000 tons annually. To insure adequate U. S.- 
flag service to carry a substantial portion of such traffic 
(PTL’s target is 65% to 70%), PTL thinks 15 vessels 
should be subsidized. That is, 5 vessels of APL already 
subsidized on Service 2, 5 owned by PTL and 5 owned and 
operated by PFEL when its application was filed. Subsi¬ 
dizing more would risk overtonnaging the trade and is not 
necessary to provide adequate service. 

19. As indicated above PFEL does not consider that the 
question of adequacy is reached in this proceeding. If so, 
then the only question as to PFEL’s application is whether 
its opponents (APL and States) render adequate service 
without the aid of PFEL. In any event, PFEL insists that 
without its services, inadequacy would exist as a matter of 
fact regardless of what standard is used.® PFEL forecasts 
an annual movement of 1,800,000 tons of liner traffic out¬ 
bound, to develop within the next two or three years, of 
which American-flag lines should carry 70%. According to 
PFEL this estimate, or even PTL’s lower figure, would 
justify subsidizing up to 21 vessels with 110 sailings yearly, 
5 vessels each for APL and PTL, and 10 or 11 for PFEL. 

20. Counsel for both applicants, and counsel for the Board 
disparage any suggestion that APL should be chosen 
instrument on Route 29 for the asserted reason that APL, 
either alone or in conjunction with other American-flag 
operators, cannot provide adequate service on Route 29 
without the services provided by either or both applicants. 

21. APL is operating services recommended by the Trade 
Routes Committee of the former Maritime Commission, 

9 Standards mentioned by PFEL are: (1) physical volume; (2) out¬ 
bound or homebound service; (3) port coverage; (4) frequency of service; 
(5) ability to get the business; and (6) long-range assurance of service 
in good times and bad. 
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and insists, together with American Mail and States, 
96 that no additional subsidies may be granted unless 
existing services are found inadequate, since the over¬ 
riding consideration is adequacy of service to accomplish 
the purposes and policy of the 1936 Act APL and States 
assert that existing service is more than adequate; in fact 
Route 29 is becoming dangerously overtonnaged in view of 
the sharp drop in commercial traffic beginning in mid-1929. 
In any event, additional subsidies are not necessary because 
APL and States are able and willing to supply any deficiency 
in service; applicants have not shown financial need for sub¬ 
sidy ; and U. S.-flag lines carry 80% of outbound and 50% of 
inbound cargo on Route 29, which far exceeds the target of 
50% which APL regards as a reasonable minimum for TJ. S.- 
flag participation. 

22. APL seeks to discredit any forecast of substantially 
increased traffic on Route 29, emphasizing conditions such 
as the dollar shortage, exhaustion of U. S. grants, credits 
and loans, and unfavorable political developments in the Par 
East which tend to discourage future traffic prospects. Its 
forecast ranges between 800,000 tons as a minimum and 

I, 070,827 tons as a maximum figure attainable under the 
most ideal economic and political conditions. 

Evidence bearing upon the question of adequacy (and to a 
considerable extent, advantage and prejudice) relates gen¬ 
erally to traffic prospects and forecasts, the proper target 
for IT. S.-flag participation, and the lifting capacities of 
U. S.-flag vessels on Route 29, which will be discussed in that 
order. 

(a) Trade and Traffic Prospects; Forecasts. 

23. Dry cargo trade between the United States and the 
Far East has increased in volume from 1922 to World War 

II. Postwar statistics are not of record. Although the 
Pacific coast district has not shared in the absolute gain, 
there is evidence that its share is increasing. Thus, Califor¬ 
nia’s participation in total United States outbound liner and 
non-liner commercial cargo to Route 29 destinations 
increased from 19% in 1938 to 30% in 1949, although it 
declined to 23% in the first quarter of 1950. Factors which 
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should contribute to the continued increase of California’s 
share in this traffic are the significant growth of its 

97 industry and population; 10 its improved labor rela¬ 
tions which should result in the gradual restoration 

of traffic which has been diverted by labor disturbances to 
other ranges; its advantage in distance to the Orient which 
means a saving of two to three weeks in voyage time; and 
the elimination of so-called “nuisance” charges on overland 
cargo and unfavorable rate relationships 11 with competing 
Eastern and Gulf coast origins—problems which applicants 
believe are in a fair prospect of solution. 

24. The major influences on future United States-Far 
East trade are (l)the political situation in the Orient, (2) the 
dollar shortage, (3) United States grants, credits and loans, 
and (4) the Point Four and similar programs. 

25. The political situation is so fluid as to make a short¬ 
term appraisal of conditions useless. It seems certain, 
however, that recent political events have made it more 
probable that the United States will continue to furnish 
military and economic aid to bolster the political and eco¬ 
nomic structures of Far Eastern countries resisting Com¬ 
munism, such as Formosa, Indo-China, Siam, the Philip¬ 
pines, and Japan. This is undoubtedly true as to Japan and 
the Philippines, which are the most important countries from 
the standpoint of trade and traffic on Route 29. 

26. The current political situation adversely affects com¬ 
mercial traffic, the loss of which probably will be compen¬ 
sated by military traffic. But Mr. Carl E. McDowell, ex¬ 
steamship company official and Associate Professor of For¬ 
eign Trade at Stanford University, testified on behalf of 
PTL that the present confusion is the signpost of a new era 
of nationalism which, in the long range, will bring political 

stability and tremendous economic developments in 

98 the Far East. However, Dr. J. B. Condliffe, Profes- 


10 Population increased 53% between 1940 and 1949, and a 40% 
increase is predicted within the next 10 years. Between 1945 and 1949, 
over one billion dollars worth of new factories were built in California. 

11 Out of 365 representative items, the California short-haul shipper 
pays a higher transportation cost than the East coast long-haul shipper 
on 94 items. In the past, Pacific coast rate reductions have been met 
by Atlantic coast carriers on competitive commodities. 
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sor of Economics at the University of California, and 
one of APL’s economist witnesses, believes that recent 
political developments in Korea, China, and the Philippines 
point to even greater obstacles to economic development and 
expansion of foreign trade in those countries; that domestic 
inflation and the persistent shortage of dollar exchange con¬ 
tinue to plague all of the countries of the Far East; and that 
except as to Korea, the volume of United States aid to the 
area is diminishing rapidly, and United States private capi¬ 
tal has shown no inclination to All this gap. 

27. The Orient has a need for more exports from the 
United States which cannot be converted into an effective 
demand until it acquires more dollars. This depends on 
the continuing ability of Far Eastern countries to expand 
exports which may be sold for dollars, and the materializa¬ 
tion of United States or private aid or dollar-prodndng 
developments. 

28. Circumstances which may diminish the trade gap and 
dollar difficulties in the near future are (1) increased pro¬ 
duction of foodstuffs releasing exchange for buying goods 
for development and recovery, (2) greater dollar balances 
in certain countries from the elimination of payment of 
‘‘colonial dues” to colonial powers in Europe, (3) need of 
American industry for raw materials produced in Asia, and 
(4) financial assistance by the United States. 

29. United States grants, credits and aids to Far Eastern 
countries have amounted to over $5 billion in the postwar 
period through September 1948. U. S. grants and credits 
utilized by the Far East (other than China) have ranged 
from $391 million in 1946 to $777 million in 1949. The 
(Bell) Economic Survey Mission to the Philippines made 
recommendations for a loan to that country of $250 million 
over a period of five years. 12 

30. Increasing production of export commodities in Japan 
and the Philippines indicates substantial prospects of im¬ 
provement of the dollar-shortage problem. Accord- 


12 The Bell report states that greater difficulty probably will be experi¬ 
enced by the Philippines in the future in paying for imports, and that 
the volume of exports can be expected to grow only gradually. 


24 


99 ing to the Gray Report, 13 Japan may be self-support¬ 
ing and may possess substantial dollar and commodity 
reserves by fiscal year 1952 with a continuation of present 
favorable trends. Production in 1950 of Philippine dollar- 
producing exports such as copra, abaca, and sugar shows a 
substantial increase over 1949. Philippine import restric¬ 
tions have been lifted on a number of essential commodities. 
However, the Bell Report states that unless foreign ex¬ 
change receipts are increased or excessive dependence on 
imports decreased, import and exchange controls will have 
to become even more restrictive. 

31. The “Point Four” program, authorized in the For¬ 
eign Economic Aid Bill of 1950, is designed as a long-term 
program to assist undeveloped areas to develop their eco¬ 
nomic resources. If successful in the Far Eastern countries, 
this program would serve to increase their capacity for 
international trade, enlarge the supply of certain raw ma¬ 
terials which the United States must import, and create an 
extensive market for the profitable investment of American 
capital. 

32. Shipper witnesses testifying for applicants reflect 
optimism toward the long-term prospects for Route 29, 
hopefulness of outlook expressed by Professor McDowell, 14 
desire for favorable rate differentials, recognition of prob¬ 
ability of increased California participation in Far Eastern 
trade through stability of labor-management relations, and 
support of competition between transpacific operators. Ship¬ 
per witnesses for APL emphasized the present discouraging 
condition of Far Eastern trade due largely to trade restric¬ 
tions and dollar shortage, and expressed restrained opti¬ 
mism respecting the future. 

33. PFEL’s forecast of 1,800,000 tons of outbound liner 
traffic is based on the assumption of an increase of 50% in 


13 Gray, Report to the President on Foreign Economic Policies. 

14 Underlying his forecast, infra, was this central thought: “A basic 
assumption has been this: Where doubt could exist as to whether world 
trade will grow or decline over the years ahead, the assumption is made 
that the hopefulness in outlook represented by business ventures such as 
that of Pacific Transport Lines is the key factor in determining whether 
trade will grow.” 
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United States exports to the Far East over prewar 
100 volume, 18 and that California’s share thereof will rise 
to 40%. Liner traffic in 1948 on all rontes had in¬ 
creased 43% over prewar. Mr. Donald J. O’Connor, a con¬ 
sulting economist and PFEL’s economist witness, testified 
that in the past United States foreign trade has ranged 
between 4% and 8% of the United States Gross National 
Product, which has risen over 100% since 1938. The United 
States Index of Industrial Production has increased about 
70% since 1939. By way of illustration, witness O’Connor 
projected a movement of 696 million tons of United States 
trade with the East if it were raised only to the depressed 
level of United States trade with Puerto Bico. While wit¬ 
ness Wagner, PFEL’s vice-president and general manager 
(who made the above traffic forecast), thought the achieve¬ 
ment of this figure to be somewhat fantastic, he testified 
nonetheless that a small increase in the standard of living 
in Oriental countries would increase United States exports 
tremendously. 

34. PTL’s forecast of 1,350,000 tons of outbound liner 
traffic, made by witness Pennington, its vice-president, is 
predicated on the 1949 movement of about 800,000 tons; plus 
250,000 tons of Government military and civilian aid cargo 
(called “military” or “Government” herein) converted to 
commercial cargo; 18 50,000 tons to be converted from non- 
liner cargo; and 250,000 tons of new traffic to reflect growth 
factors such as relocated, regained, and newly developed 
traffic from favorable rate differentials and new industries, 
growth of population in California, and improved labor- 
management relations. Professor McDowell, the only econ¬ 
omist witness who translated his opinions concerning traf¬ 
fic potentials into a tonnage forecast, projected a movement 
between the 813,000 tons of commercial liner and non-liner 
cargo in 1938 and 1,372,000 tons he forecasted for 1949, 

15 The President’s Advisory Committee on The Merchant Marine, and 
The Postwar Outlook for American Shipping, (1946) indicated a sub¬ 
stantial increase over prewar levels, the latter up to 50-60%. 

16 PTL derives a figure of 266,742 tons (claimed to be convertible) 
which represents Defense Department liner cargo moving through Cali¬ 
fornia ports to Far East in 1949, including only commodities which 
moved prewar. 



based on liner and non-liner cargo moving in the first 
101 half of 1949. He made no allowance for converted 
Government cargo. Excluding non-liner cargo from 
the 1,372,000 ton estimate on basis of the 1938 non-liner 
percentage (22%) and including 250,000 tons for converted 
Government cargo gives 1,320,160 tons, compared with the 
Pennington forecast of 1,350,000 tons, in which McDowell 
later concurred. 17 These forecasts are for a period of 10 
years, the witnesses indicating uncertainty as to commer¬ 
cial cargo for a short-range—perhaps four years—which 
leads PTL to urge the unwisdom of subsidizing more than 
15 vessels now. But witnesses McDowell and Wagner 
thought that military traffic would compensate any decline 
in commercial traffic. 

35. APL’s maximum forecast of 1,070,827 tons, by Wit¬ 
ness Holmes is based on 1949 outbound liner commercial 
cargo (790,000 tons) plus 25% of 1949 liner military cargo 
to be converted to commercial, 18 increased by a growth 
factor applied to the 1949 base of 3^% per annum for five 
years. This factor (3%%-4%) was developed by another 
economist witness for APL—Dr. A. Eugene Staley, Re¬ 
search Associate with the Hoover Institute and Library of 
Stanford University and with The Stanford Research In¬ 
stitute. APL’s minimum forecast of 800,000 tons is based 
on the prewar (1938) movement of outbound liner and non¬ 
liner commercial traffic. In justification thereof, APL 
points out that the 1938 volume of outbound liner cargo 
(637,000 tons) has been exceeded only slightly by the aver¬ 
age postwar tonnage of 650,000 tons, excluding non-recur¬ 
ring traffic. 19 APL’s appraisal of the future outlook 

17 These estimates make no allowance for Guam, Hawaii, or non-con¬ 
vertible military cargo; and no deduction is made from 1949 carryings 
of 125,000 tons of non-recurring iron ore traffic to Japan. 

18 Subsequent to this forecast, APL figured that only 8% of military 
cargo is convertible. It excluded from the 1949 military movement to 
Japan, grain and coal which rarely moved prewar; also cargo for troop 
support. 

19 No allowance is made for Guam traffic, for continued shipments of 
military or Government cargo, or for conversion of non-liner to com¬ 
mercial liner cargo. In Docket S-7, V. S. Lines Co. — Subsidy, Routes 29, 
etc., (1947) 3 U. S. M. C. 325, API/s executive vice-president Buckley 
predicted, in 1946, an average postwar minimum of 1,250,000 tons for 
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102 on Route 29 is keynoted by the following expression 
of Dr. Condliffe: 

“The present situation and immediate outlook of 
Transpacific trade is discouraging to all who are inter¬ 
ested in the economic development of the Oriental coun¬ 
tries and in the contribution that the United States 
might make to their political stability and economic 
prosperity. 7 * 

36. APL claims this appraisal is already being con¬ 
firmed. Carrying of outbound liner commercial cargo in the 
last half of 1949 were 15% below those in the first half. In 
the first quarter of 1950 traffic dropped 61% below that of 
the comparable period of 1949; 20 and the liner military cargo 
was down 59% below the comparable periods of 1948 and 

1949. The major factor in the slump of the Philippine move¬ 
ment apparently was the imposition of rigid import re¬ 
strictions by the Philippine government, which have been 
relaxed somewhat. Ending of the iron ore movement prob¬ 
ably contributed largely to the Japanese decline. This 
trend apparently was reversed during the third quarter of 

1950, when total U.S. dry cargo liner commercial outbound 
traffic on Route 29 increased to 97% of the volume in the 
comparable period in 1949. 21 Official notice is taken that 
military traffic has recovered in view of the Korean situa¬ 
tion. 

37. Inbound commercial cargo also fell off in the first 
quarter of 1950, about 5%, but total U.S. dry cargo liner 
commercial traffic during the third quarter was slightly 
higher than in the comparable period of 1949. 21 

(b) Target for United States-Flag Participation on 
Route 29. 

38. PFEL 7 s target for U.S.-Flag participation in out¬ 
bound commercial liner traffic is 70%. The Magnuson Re¬ 


dry cargo ships, including deep tank liquid cargo. Also, APL’s vice- 
president in charge of traffic, Varcoe, testifying in 1949, predicted a 
tremendous increase in traffic to Japan and China, (Docket S-17, Am. 
Pres. Lines, Ltd.,—Unsubsidized Operation, Route 17, 3 F. M. B. 449). 

20 The reduction to Japan was 89.7% and to the Philippines, 36.1%. 

21 Census Releases FT 973-E and FT 973-L 
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port, in commenting on the declaration of policy in the 1936 
Act calling for a merchant marine sufficient to carry “a sub¬ 
stantial portion” of our foreign commerce, stated that “It’s 
reasonable to conclude, therefore, that a goal of 50 percent 
in the essential trade routes is sufficiently definitive of the 
term ‘substantial portion.’ PFEL takes this to 
103 mean that a “substantial” portion is a composite 
overall participation of 50% in all trade routes. It 
points out that participation in foreign trade has declined 
from a postwar high of 67.5% in the first 6 months of 1946 to 
40% in 1949. Foreign-flag lines dominate certain other 
trade routes and may continue to do so; therefore, the target 
in transpacific trades, where U.S.-flag lines are dominant, 
must be substantially higher than 50% to achieve that per¬ 
centage as an overall target. 

39. The Trade Routes Committee in 1945 projected a 
target for Route 29 of 62% of total liner and non-liner 
cargo, 23 which PFEL regards as unduly conservative com¬ 
pared with actual participation in 1947-1949 of about 70% 
of total liner commercial cargo, 80% outbound and slightly 
over 50% inbound (56% inbound in 1949). 

40. U.S.-flag participation in total outbound liner-non¬ 
liner commercial cargo on Route 29 was only 54.7% in the 
first 6 months of 1949, a drop from 76.5% during the same 
period in 1948. This denotes a sizeable increase in the 
participation of foreign-flag lines in non-liner cargo, which 
rose to 90% of outbound and 94% of inbound cargo in the 
first half of 1949. PFEL urges that present U.S.-flag par¬ 
ticipation in the aggregate commercial liner cargo should 
be maintained as a minimum to overcome the deficiency in 
non-liner cargo. 

41. Assuming U.S.-flag participation of 65% in the esti¬ 
mated future outbound liner tonnage forecast by PFEL, 
PTL, and APL, respectively, and 45% participation in 


22 Merchant Marine Study and Investigation, pursuant to S. Res. 50, 
81st Congress, page 30. 

28 The Committee’s outbound target generally was 50%, except it was 
65% to Japan. In 1938, liner and non-liner traffic outbound totaled 813,400 
tons—78% liner and 22% non-liner; inbound it was 349,600 tons—81% 
liner and 19% non-liner. The Committee projected U. S.-flag carryings 
of 483,000 tons outbound and 274,000 tons inbound—total, 757,000 tons. 
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future inbound liner tonnage of 600,00c 24 tons, PFEL fig¬ 
ures that aggregate U.S.-flag participation would range 
from 58% to 60%. Overall U.S.-flag participation drops 
to 51%-52% if estimated non-lmer cargo is added to 
104 the above forecasts. 25 These calculations demon¬ 
strate that a 65% outbound liner target will produce 
over-all participation just slightly above 50%, and indicates 
to PFEL that the target should be set substantially higher 
than 65% to achieve U.S.-flag predominance or adequacy 
of service. 

42. PTL’s target for U.S.-flag participation in outbound 
liner commercial traffic is 65%-70%, 25 which it considers 
reasonable and obtained in view of present participation 
of about 80%. It regards a “substantial” portion as not 
less than 50% over alL However, PTL notes that as to 
total dry cargo, U.S.-flag vessels in 1949 carried only 44% 
of exports and 48.3% of imports in liner vessels, and 39.1% 
and 41.5%, respectively, in liner and non-liner vessels. 27 

43. APL’s target is 50% as a minimum. It refers to a 
50% goal established by Congress in the Economic Coopera¬ 
tion Act and by the former Maritime Commission in each 
essential trade report issued; also to the fact that Congress 
substituted the words “substantial portion” for “50%” in 
the final draft of the 1936 Act. APL witness Buckley con¬ 
ceded that participation of 60%-80% would be desirable if 
obtainable, but APL counsel argue that there is no justifica¬ 
tion for additional subsidies unless there is a threat to 
maintenance of at least 50% participation. 

(c) Lifting Capacities of United States-Flag Vessels. 

44. Lifting capacities of U.S.-Flag vessels for Route 29 
cargo were submitted by PTL and APL. These capacities, 

24 Postwar, inbound tonnage has averaged only 426,000 tons and U. S.- 
fiag participation therein has averaged slightly over 50%. 

25 On basis of (1) a target of 65% outbound and 45% inbound, (2) 
that non-liner cargo is 25% of liner, and (3) that TJ. S.-flag participation 
in non-liner cargo is 25%. 

26 PTL’s actual target figures 63.6%, allowing 15% for free space and 
using an 80 cubic feet stowage factor; and 76.8% allowing for no free 
space and using 75 cubic feet stowage factor. Originally, PTL’s target 
was about 65% to 75% (PTL opening brief, p. 132). 

27 Magnuson Report, p. 234, Table XIY-D. 
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of outbound sailings, various adjustments suggested 
therein by the parties, and the percentage capacity is of 
PTL’s forecast of potential cargo (CoL 3, Groups I, II and 
III) and of 1949 carryings (CoL 3, Group IV) are shown 
in Table B below: 

105 TABLE B 

Estimate* of Outbound Lifting Capacities of United State*-Flag Veasel* on Trade Route 29 

W (2) (3) 

Percent of PTL’S 
Capacity Forecast of 
(Long Tons) 1,350.000 tons 

I. PTL'a estimate* 


1. Full capacity (iad. 26 PFEL sailings). 

2. 85% capacity. 

3. Full capacity leas PTL. 

4. 85% capacity leas PTL. 

.. 993.852 

844.774 
.. 745.212 

633.430 

23 

55% 

47% 

II. PFEL’s revision of PTL estimate 6 

5. Full capacity (inch 52 PFEL sailings). 

6. 85% capacity. 

.. 843.000 

719.000 

62% 

53% 

III. APL's revision of PTL estimate* 

7. Full capacity (ind. 52 PFEL sailings). 

8. Full capacity leas PTL. 

9. Full capadtyplus 6 PFEL reefers. 

10. Line 9 leas PTL. 

.. 1.256.414 
.. 1.007,774 
.. 1,393.761 
.. 1.145.121 

75% 

85% 

IV. APL's estimate of 1949 capacity* 

11. Full capacity (all sailings). 

12. Full capacity less PFEL (non-reefer). 

13. Line 12 at 77% capacity. 

14. Full capacity leas PTL. 

15. Line 14 at 79T capacity. 

16. Full capacity leas proposed subsidised services of 

PTL and PFEL (non-reefer). 

.. 1.321.663 
.. 1.107.770 
.. 852.983 

.. 1.080.385 
853.504 

.. 866.492 

See Nets* 

83% 

50% 

sg 

52% 


* Includes capacity (1) of 5 PTL ships, 30 sailings yearly (248.640 tons), stowage factor 80 cu. ft.. 
(2) of APL's combined services devoted to Route 29. as estimated by APL (299.374 tons), (3) of 
PEEL'* 5 owned vessels. 16 tailings, stowage factor 80 cu. ft. (175,838 tons). (4) of other U.S.-flag 
lines (270,000 tons) figured at 20% of PTL'a long-range estimate, because in 1949 they carried 
20% of total outbound liner commercial and military cargo. 

* Based on PTL’a estimate plus 26 PFEL sailings (175.838 tons); leas 100.000 tons for APL 
because of assumed reduced sailings and present use of smaller ships; leas 25.000 tons by allowing 
PTL only 26 sailings, and increasing its free space; leas 200.000 tons for other lines. 

* Based on PTL'a estimate plus 26 PFEL sailings (175,838 tons); plus additional capacity for 
other U.S.-flag lines, or difference between 270.000 tons and 356,724. Capacity of PFEL reefers 
added in line 9. 

* Includes capacity of all sailings, including 9 PFEL reefer ships, and no allowance for free space. 

* Percentages in column (3). lines 12-16. represent portion of 1949 commercial cargo which 
could be carried by capacities in column (1) afl*r providing for all 1949 military cargo. 

106 45. Inbound lifting capacity estimated by PTL at 

about 680,000 tons, exceeds inbound tonnage moving 
in 1949 by 208,000 tons. APL estimates inbound capacity in 
1949 at 1,030,814. 28 After eliminating the combined capaci¬ 
ties of PTL and PFEL (non-reefer) from this estimate, 
sufficient space would remain to carry 1949 inbound cargo 
with free space of 15%. 


28 Differences between inbound estimates of PTL and APL are accounted 
for largely by the latter’s inclusion of PFEL’s reefer space (188,230 
tons) and full capacity of other U. S.-flag lines (179,232 tons) instead 
of their actual carryings in 1949 (35,000 tons). APL and lines other 
than applicants carried only 25% of inbound liner traffic in 1949. 
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(d) Summary as to Capacity. 

46. PFEL criticizes the capacity allowed for “other 
U.S.-flag lines” because they concentrate primarily on mili¬ 
tary cargo, fail to cover the whole route, some only “top¬ 
ping-off” at California ports, and because PFEL assumes 
that they cannot operate long range without subsidy aid. 
APL’s allowance exceeds carryings of these lines in 1949 
by 113,000 tons—commercial and military, and by 240,000 
tons—commercial only. APL included the capacity of 
PFEL’s reefer 9 ships although only 6 are now in use, and 
they are devoted mainly to military cargo and according to 
PFEL, the operation is not permanent. PFEL is also criti¬ 
cal of PTL’s use of 85% capacity, whereas in 1949 PTL 
operated at only 73% capacity, and admitted in its applica¬ 
tion it could operate profitably at 62% capacity. PTL made 
no allowance for Hawaiian traffic, assuming it would occupy 
free space only, but indicated it would supply more tonnage 
therefor if necessary. 

47. PTL’s calculations in Table B, Group I, show that 
outbound lifting capacity of U.S.-flag lines on Route 29 per¬ 
mits a participation in potential traffic of 63%-74% at 85% 
capacity and 100% capacity, respectively. This range co¬ 
incides substantially with PTL’s target. Without PTL, 
participation would be 55% at full capacity and 47% at 
85% capacity. Thus, PTL argues that its services are re¬ 
quired to provide adequate service. 

48. Assuming the correctness of PTL’s estimate, PFEL 
increases it to reflect 52 PFEL sailings. This provides 

space at 85% capacity for 74% of PTL’s forecast, a 
107 maximum target which PTL originally approved 

(Footnote 26). However, if PTL’s figures are re¬ 
vised downward according to PFEL’s adjustments (Table 
B, Group H), U.S.-flag participation drops to 62% at full 
capacity and 53% at 85% capacity—with 52 PFEL sailings. 
Therefore, PFEL contends that under either appraisal of 
PTL’s estimate, adequacy requirements demand 52 PFEL 
sailings. 

49. APL points out that PTL’s own computation in line 3 
of Table B shows that without PTL’s services, U.S.-flag par¬ 
ticipation (of 55%) would still be well over a substantial 
portion. APL’s upward revision of PTL’s estimates in 
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Table B, Group III, increases participation to 75% and 
85%, with PTL eliminated. However, allowing 15% for 
free space would reduce the above percentages to 47%, 61%, 
and 69%, respectively. APL’s own estimate of carrying 
capacity in Table B, group IV, reveals that U.S.-flag lines 
other than PFEL or PTL, individually, could carry 83% 
and 79%, respectively, of 1949 outbound liner commercial 
cargo, plus 100% of military cargo (lines 12 and 14); and 
without both applicants, 52% of commercial and 100% of 
military (line 16). The latter capacity (866,492 tons) is 
80% of APL’s maximum traffic forecast. 

50. As stated, APL’s calculation of lifting capacity in¬ 
cludes that of PFEL’s reefer ships. Eliminating these, 
along with applicants freighter services, reduces APL’s esti¬ 
mate to 660,000 tons, which is equivalent to the annual com¬ 
mercial movement assumed by APL witness Buckley. This 
capacity would be sufficient to carry the average volume of 
postwar outbound commercial cargo (650,000 tons), except¬ 
ing nonrecurring iron ore traffic in 1949. APL concedes 
that 660,000 tons capacity would not accommodate the addi¬ 
tional military cargo in 1949 of 445,000 tons. When asked if 
adequate service was presently being supplied exclusive of 
both applicants, witness Buckley said: “It is not being done 
now because they are in this service. ... If their services 
were withdrawn, . . . APL with the other American 
lines could supply the shipper service.’’ But he stated that 
APL was able and willing to supply additional ship tonnage. 
So did States’ witness. The testimony is not clear as to 
whether APL would do this on an unsubsidized basis. Ap¬ 
parently it would do so for a short period, but would request 
a subsidy for additional vessels on a long-range basis. 
108 51. The tabulation below 2 ® shows the percentage 
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Total 

% 

Commercial 

Cargo 

Total Commercial 
% 

& Government 
Cargo 

Inbound 

% 

Cargo 

Only 

PFEL (including reefers) 

26 

28 

20 

PTL 

11 

15 

11 


— 

— 

— 

Total 

37 

43 

31 

Other U. S.-flag carriers 
(incl. APL) 

34 

36 

25 

Foreign-flag carriers 

29 

21 

44 
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of liner traffic on Route 29 carried by the applicants, the 
8 other U.S.-flag lines, and all the foreign-flag carriers in 
1949. PTL and PFEL (freighter) combined carried 34% of 
outbound liner cargo with 89 sailings; all services of APL 
carried 22% with 91 sailings; and APL’s transpacific 
freighter service carried 13% with 27 sailings. To handle the 
cargo moved by applicants in 1949, excluding cargo on 
PFEL’s reefer ships, APL would have had to supply space 
for 421,000 tons of additional outbound commercial and 
military cargo (229,000 PFEL plus 192,000 PTL), or for 
278,000 tons of additional outbound commercial cargo (197,- 
000 PFEL plus 81,000 PTL). The latter figure alone ex¬ 
ceeds APL’s total outbound carryings by 81,000 tons and its 
transpacific freighter carryings by 174,000 tons (Table A, 
supra). 

52. In order to handle applicants 1949 outbound freighter 
carryings in addition to their own, APL and the other U.S.- 
flag lines, with carrying capacity of 660,000 tons (par. 50), 
would have had to supply space for 268,000 tons of addi¬ 
tional commercial and military cargo, or for 125,000 tons of 
additional commercial cargo. 

53. Again, in order to handle applicants 1949 outbound 
freighter carryings in addition to their own, APL and the 
other U.S.-flag lines, with their capacity as estimated by 
PTL (Table B, footnote a), would have had to supply space 
for 358,000 tons of additional commercial and military cargo 
or for 215,000 tons of additional commercial cargo at 100% 
capacity. PFEL estimates that the total effective outbound 
capacity of all U.S.-flag lines other than applicants will be 
less than 300,000 tons in 1950. This would not accommodate 
the volume of their own 1949 carryings, let alone provide 

for prospective carryings of applicants. 

109 54. APL is operating the services on Route 29 

recommended by the Trade Routes Committee. How¬ 
ever, its capacity admittedly is some 85,000 tons short of the 
recommended capacity of 384,600 tons. ao In view of APL’s 
position that the services on Route 29 are adequate, and that 
additional subsidies are unwarranted, applicants regard as 

30 According to PFEL’s estimate of APL’s 1950 capacity (206,000 tons) 
the shortage would be 178,600 tons. 
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admissions against interest two requests made by APL 
during the hearing for an enlargement of its subsidized 
operations on Route 29. On the opening day of the hearing 
APL announced its request for an increase on Service 2 from 
5 to 9 C-3 ships and 47-57 sailings per year. This request 
was suspended later at APL’s request, but not withdrawn. 
Again in May 1950, APL requested an increase to 29 in the 
maximum number of sailings in Service 2. 

(e) Alleged Overtonnage; Port Coverage; Frequency of 
Sailings. 

55. In order to demonstrate an excess of U.S.-flag service 
on Route 29, as well as the alleged adverse effect of appli¬ 
cants’ competition, APL refers to its declining participation 
in the trade. Its sailings outbound were reduced from 115 
in 1947 to 97 in 1948, to 91 in 1949, and its outbound com¬ 
mercial cargo dropped from 281,000 tons or 41% of the 
total in 1947, to 216,000 tons or 33% in 1948, to 200,000 tons 
or 24% in 1949. 31 During this period cargo volume was 
increasing; sailings and carryings of other U.S.-flag lines, 
including those of applicants, were increasing; but the 
participation in total outbound cargo of U.S.-flag lines 
versus foreign-flag lines remained almost constant (see 
Table A). APL attributes this loss of traffic to applicants’ 
competition. It observed that the chief competition on 
Route 29 is not with foreign lines (which have not been able 
to secure more than about 30% of total commercial traffic 
in postwar years, as against 76% prewar), but between 
U.S.-flag lines, and that it is not the purpose of a subsidy to 
support or perpetuate such competition. It is not im¬ 
probable that in 1948 applicants gained traffic at APL’s 
expense because, while all other lines lost, applicants 
110 gained slightly more than APL lost. On the other 
hand, APL’s slump that year may be attributable to 
the 95-day maritime strike on the West Coast during the 
last half of 1948 which undoubtedly caused the reduction in 
sailings made during that period. The reduction of 50% in 
its transpacific service was not restored in 1949. Conceiv- 


81 These figures include cargo to Hawaii and Guam. 
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ably, all or a substantial part of APL’s loss in 1949 could 
have gone to foreign lines and U.S.-flag lines other than ap¬ 
plicants, because foreign lines gained about 35,000 tons and 
the other lines gained 87,000 tons against APL’s loss of 
15,000 tons, whereas applicants together gained 55,000 tons. 
The sailings and carryings of such other lines increased 
markedly between 1947 and 1949. For instance, the sailings 
of three such lines increased from 0 in 1947 to 87 in 1949 f 2 
and the participation of U.S. lines other than APL and ap¬ 
plicants increased from 51,000 tons or 8% of the total out¬ 
bound liner traffic in 1947 to 130,227 tons or 16% in 1949 
(see footnote 31). While APL’s percentage of total com¬ 
mercial traffic rose 3 percentage points during the second 
half of 1949 over the first half, PFEL’s percentage dropped 
10 points and PTL’s decreased almost 3 points. 

56. APL has improved its position over its prewar par¬ 
ticipation. In 1938 it carried approximately 17% of total 
cargo; in 1947,31%; and in 1949,22.4%. Its total carryings 
have increased from 161,000 tons in 1938 to 283,000 tons 
(commercial) in 1949. It operated at more than 90% 
capacity outbound in 1949, while PTL operated at 73% and 
PFEL at 87% capacity; and APL and PFEL combined were 
filled to over 90% capacity during 14 of the 26 fortnightly 
periods of 1949. The foregoing, according to PFEL, dem¬ 
onstrates (a) that the trade was not overtonnaged in 1949 
and (b), the impossibility of filling ships equally throughout 
the year—the so-called “milk-bottle” technique used by 
APL in estimating lifting capacity (Table B, supra). More¬ 
over, APL has operated profitably since 1947, but it is faced 
with a heavy ship-replacement program which would take 
more money than APL can lay out at the present time. 
Ill 57. PFEL stresses the need for extensive port 
coverage, particularly as to Philippine outports, and 
for a minimum of two direct sailings to Manila and two 
direct sailings to Japan each week or a total of 208 sailings. 
Shipper witnesses generally favored this schedule, pointing 
to the necessity of shipping promptly to meet letter of credit 
deadlines and saving high interest charges. The three major 


32 States, States Marine, and Sndden & Christenson. 
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carriers did not maintain this minimum in 1949, and do not 
now contemplate such minimum. 33 Therefore, reliance must 
be placed on the other U.S.-flag lines for port coverage and 
frequency, most of which carried military cargo predomi¬ 
nantly in 1949 (see paragraph 11, ante). 3 * 

58. However, in 1949 APL made 38 sailings direct to the 
Philippines and 53 direct to Japan, with commercial cargo 
averaging only 1,330 tons and 228 tons per voyage, respec¬ 
tively. APL has found extensive coverage of Philippine 
outports uneconomical and intends to curtail it, while PTL 
would achieve adequate coverage with better integration of 
sailings among the major lines, if and when they are subsi¬ 
dized. PTL estimates that there will be a total of 245.4 
sailings 35 of U.S.-flag vessels from California for the Far 
East or an average of 4.7 per week. In the last half of 1949 
there was an average of 2.9 per week direct for Manila, and 
2.1 per week direct for Japan. 36 Thus, PTL contends that 
frequency of sailings is not a problem, and certainly not a 
problem that warrants overtonnaging the trade by subsi¬ 
dizing 5 or 6 more vessels than needed for adequacy pur¬ 
poses. 

112 Undue Advantage and Undue Prejudice 

59. Counsel for the Board advance the following con¬ 
tentions : 1. Operators who serve only portions of a trade 
route cannot be unduly prejudiced by the award of a 
subsidy to lines regularly and comprehensively serving the 
entire route, such as applicants, since the principal purpose 
of the 1936 Act is to develop and maintain commerce on the 
route as a whole on a long range basis. 2. Neither States, 

33 They made only 92 direct sailings to Japan with commercial cargo, 
and only 86 to the Philippines. They program only 171 sailings—APL 
89, PFEL 52, and PTL about 30. 

54 APL shows that outbound port coverage by TJ. S.-flag lines other than 
applicants has been better than that of applicants in 1947-1949. Inbound, 
applicants together exceeded all other U. S.-flag lines at four areas, and 
were exceeded at three areas. 

35 APL 89.4, PTL 30, PFEL 26, and 100 for other U. S.-flag vessels, 
the latter not serving Route 29 exclusively. 

36 Eliminating barboat chartered vessels and reefers, the averages per 
week would be 2.2 for Manila and 1.5 for Japan. 
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nor any other nnsubsidized operator on the ronte (except 
applicants) conld qualify for subsidy because individually 
and collectively they fail to offer services required of a 
subsidized operator on Route 29, are not competitive with 
applicants as to ports and ranges, and therefore are not 
entitled to block consideration of the applications in ques¬ 
tion. (For findings of fact pertinent to this contention see 
paragraphs 5-11, supra.) 3. No consideration should be 
given to non-interveners or interveners who make no at¬ 
tempt to prove undue prejudice. 4. APL, being subsidized, 
is required to make a much stronger showing of prospective 
injury than nnsubsidized operators. 5. APL must show 
that applicants’ services are not reasonably necessary. Such 
services are not superfluous because without them APL, 
even with other U.S.-flag carriers, could not have handled 
applicants’ traffic. Therefore, APL could not be unduly 
prejudiced by subsidy granted to applicants. 6. APL’s 
position improved notwithstanding applicants’ competition, 
and APL is more than holding its own in the trade against 
applicants (par. 51-53, 56). 

60. Applicants concur in the foregoing contentions and 
collectively or individually advance these in addition: 1. The 
claim of States and APL that a subsidy will perpetuate ap¬ 
plicants to the prejudice of the former is not valid since 
perpetuation of subsidized operators is the principal pur¬ 
pose of the 1936 Act. 2. States has not shown that its 
profits would be reduced below a reasonable level by grant¬ 
ing of the applications; and APL’s operations have been 
profitable and at a high rate of capacity since the entry of 
applicants in the trade (par. 56). Grant of a proper subsidy 
to applicants will merely place them on a relative parity 
with APL, which is the antithesis of undue prejudice. 3. 
APL will still enjoy advantages over applicants, such as 
flexibility of operation of its integrated services, its histori¬ 
cal position in the trade, drawing power of passenger 
113 ship operation, and benefits of accrued recapture and 
special tax treatment resulting from its subsidized 
operations. 4. APL’s assertion that subsidy to applicants 
would give them an insurmountable and undue advantage 
over APL’s unsubsidized Atlantic-Straits service on Route 
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17 in competing for Route 29 traffic is untenable because 
APL’s own subsidized vessels compete for the same cargoes; 
also the partial coverage of Route 29 by the Atlantic-Straits 
service is only incidental to its primary purpose. (Docket 
S-17, Am. Pres. Lines, Ltd.,—Unsubsidized Operation, 
Route 17, 3 F.M.B. 449.) 5. PTL maintains that the claim 
of inequality resulting to APL’s transpacific freight service 
in subsidizing PTL for 30 sailings as against APL’s 26 
sailings therein, is unwarranted in view of APL’s advantage 
of frequent and integrated sailings in its other subsidized 
and unsubsidized services. 6. APL’s claim of loss of traffic 
to applicants rather than to foreign lines cannot be proved 
as to PTL, because latter’s gain of traffic could have been at 
expense of other U.S.-flag lines and foreign lines (par. 55). 
7. Rather than being prejudicial, the competition supplied 
by applicants is beneficial in that U.S.-flag participation in 
the total movement on Route 29 since applicants commenced 
operations went from 24% in 1938 to 70% in 1947-1949, and 
APL was stimulated to increase its participation substan¬ 
tially (Table A and par. 56). 

61. PTL makes the following additional contentions: 1. 
Granting of a subsidy contract to PTL will not give undue 
advantage to PTL or be unduly prejudicial to other opera¬ 
tors. In any event, such contract is necessary to provide 
adequate service (Table B, group I, and par. 47, 51-53). 
2. No other U.S.-flag operator on Route 29, except APL, 
maintains a service competitive with that of PTL within the 
meaning of section 605(c). PFEL is not competitive in view 
of its reefer operations and its service to Pacific Northwest 
ports (par. 2, 5). However, if PFEL were subsidized, it 
would be confined to Route 29 and thus become competitive 
with PTL whether latter is subsidized or not. Even if the 
granting of a subsidy contract to PTL would result in ad¬ 
vantage or prejudice, such would not be undue within the 
meaning of 605(c). Although it would be unduly prejudicial 
to PFEL or unsubsidized lines, this would not bar a subsidy 
to PTL, because such lines are not competitive with 
114 PTL. 3. A subsidy granted to PFEL on any number 
of vessels or sailings and not to PTL would perpet¬ 
uate the former and condemn PTL to ultimate extermina- 
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tion because a subsidy is necessary to survival, quoting 
from Docket S-7, U. S. Lines Co. — Subsidy, Routes 12, 17, 
22, 28, 29, 30, (1947 ) 3 U.S.M.C. 325, as follows: 

“. . . severe foreign flag competition is encountered 
on this route (Route 29) both from foreign flag services 
originating on the Pacific Coast, and foreign lines load¬ 
ing at Atlantic ports and stopping off at California 
ports enroute to the Far East. Therefore, the Commis¬ 
sion does not believe that adequate American-flag 
freight service can be maintained on a permanent long 
range basis over this route without subsidy.” 

4. Granting a subsidy to PFEL on more than 5 ships with 
26 sailings would unduly prejudice PTL, though subsidized, 
by overtonnaging the trade, causing loss of revenue, and by 
permitting PFEL to absorb all room for growth by PTL. 
PFEL would be unduly advantaged by (a) having assur¬ 
ance of a subsidy before it is required to risk capital on 
additional vessels, (b) by becoming the dominant carrier 
with larger purchasing power and consequent inducements 
for greater reciprocity traffic, (c) by solicitation of traffic 
offering more sailings, and (d) by enjoying a greater cushion 
from profits than PTL against subsequent periods of loss. 
5. Such undue advantage and undue prejudice can be over¬ 
come by PFEL only by proving the necessity of a subsidy 
contract, which it has not done although it has the burden 
of proof. 

62. PFEL advances these further contentions: 1. There 
are only two questions for determination, (a) whether the 
execution of subsidy contracts with applicants would give 
undue advantage or be unduly prejudicial as between appli¬ 
cants and “competitive” U. S.-flag operators on the route 
and (b), if the question is answered in the affirmative, then 
whether it is necessary to enter into such contracts to pro¬ 
vide adequate service. 2. PFEL is an existing operator of 
more than the 52 sailings which it seeks to be subsidized, 
and it would be unduly prejudicial to accord it less than 
relative parity with present scope of operations. 3. It would 
be contrary to the 1936 Act to reduce PFEL’s bona fide, and 
the most successful service, to 26 sailings with 5 owned 
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vessels, or by one-half, as a condition to granting PTL a 
subsidy so that it can expand its service, which is the least 
successful. 4. PFEL has no objection to a subsidy 
115 to PTL for 26 sailings if PFEL gets 52 sailings, but 
if there is a choice, then PFEL should prevail because 
it has proved its ability to obtain more business than PTL 
and is therefore more capable of meeting foreign compe¬ 
tition (Table A and footnote 29). 5. PFEL is competitive 
with PTL despite its operations outside of Route 29. 
6. Subsidy on 52 sailings for PFEL would not unduly 
prejudice PTL because latter admitted in its application 
that it could operate profitably with 38% unused space, 
whereas in 1949, PTL had only 27% unused space (par. 46). 
With Hawaiian traffic its space utilization should be 90%- 
100% notwithstanding PFEL’s 52 sailings. The capacity 
of all U. S.-flag lines as estimated by PTL, and including 
52 PFEL sailings, insures U. S.-flag participation of 74% 
of PTL’s estimate of potential cargo, and which PTL 
recognized as a proper share. With PFEL’s adjustments 
(Table B, footnote b) such participation would be only 
53%—with 52 PFEL sailings (par. 48). 7. Even if undue 
prejudice does result to competing lines, it is necessary 
to subsidize PFEL for 52 sailings to assure adequate serv¬ 
ice (Table B. group II, and par. 48, 51-53). 

63. States contends that it is competitive and on a parity 
with applicants as to type of vessels, operating conditions 
and to a certain extent, port coverage. Such parity would 
be disturbed if either or both applicants were subsidized 
and thus perpetuated to States’ prejudice. Witness Fin- 
nessey denied that States is primarily a carrier of military 
cargo and testified that it is interested in California ship¬ 
ping equally with the Pacific Northwest. Furthermore, 
States contends that its operations need not be identical 
to applicants as a condition to a finding of undue prejudice; 
and even though it is found there is no undue advantage or 
undue prejudice, nevertheless a finding as to adequacy or 
inadequacy must be made. 

64. APL elaborates this contention, urging that: 1. Sec¬ 
tion 605(c) was not designed to protect only those lines 
which operate on a trade route as a whole. The first part 
of the section refers to a contract to be made with respect 
to a vessel to be operated on a service, route, or line; in 
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the second part reference is made to competition between 
citizens operating competitive services, routes, or lines. 

A trade route is merely a composite of various 
116 services, routes and lines. Therefore, a citizen oper¬ 
ating on any service route or line within the scope of 
a trade route is entitled to equal protection under 605(c) 
with lines serving each and every port on the route. The 
concept of essential trade routes in connection with the 
power to grant subsidies should not be used to circumscribe 
the merchant marine to rigid itineraries and to force un¬ 
subsidized lines out unless they consent to serve the whole 
route and nothing but the route. 2. APL contends further 
that grant of a subsidy to either or both applicants would 
be unduly advantageous to them and unduly prejudicial to 
APL in the absence of a convincing showing of public neces¬ 
sity, namely, that existing service is inadequate. Such 
service is adequate since U. S.-flag lines other than appli¬ 
cants have lifting capacity to carry 80% of potential cargo 
on Route 29 which may develop only under the most ideal 
conditions (Table B, groups III and IV, and par. 49). 
3. Applicants’ forecasts are highly speculative and are al¬ 
ready being discredited by the subsequent decline in traffic 
on Route 29 (par. 35-36). 4. A subsidy to either or both 
applicants will unduly prejudice APL because it would re¬ 
sult in perpetuation of excessive competition (as did the 
ill-fated multiple mail contract subsidies), overtonnaging 
of the trade, inefficient and unprofitable operation by APL, 
impairing its ability to carry out its contract to build new 
ships, and permitting no future expansion; especially since 
APL is able and willing to supply any additional tonnage 
required (par. 50, 55). 5. APL has lost traffic and reduced 
sailings because of penetration of trade by applicants and 
not by foreign lines. Its profitable operation was due to 
reduction of sailings when the trade became overtonnaged, 
and to the carriage of military cargo. 6. Carriage of military 
cargo by applicants is in effect a subsidy to them, rendering 
further subsidy unnecessary; also, it enables them to in¬ 
crease sailings which aggravates APL’s losses. 87 A subsidy 


87 In 1949, PTL's carryings consisted of 58% military cargo; APL’s 
transpacific freighters, 37% (all sailings 25%); PFEL’s freighters and 
reefers 37% and its freighters, 34%. 
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the second part reference is made to competition between 
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87 In 1949, PTL’s carryings consisted of 58% military cargo; APL’s 
transpacific freighters, 37% (all sailings 25%); PFEL’s freighters and 
reefers 37% and its freighters, 34%. 




42 


to PFEL for 52 sailings on Service 2 as against 26 for APL 
does not represent parity, as claimed by PFEL, but 
117 results in undue advantage to PFEL. It would 
enable PFEL to operate 5 or 6 vessels more than 
owned, and eventually to acquire that number with assur¬ 
ance of a subsidy-treatment not vouchsafed to other U. S.- 
flag lines. 


Conclusions and Ultimate Findings 

1. Is PFEL an “Existing” Operator as to Chartered Ships? 

Finding I. It is concluded and found that PFEL does not 
have the status of an existing or established operator, under 
section 605(c) of the 1936 Act, of more than its 5 owned 
vessels which were operated on Route 29 at the time its 
application was filed. Therefore, it has the burden of show¬ 
ing that existing services on Route 29 are inadequate, and 
that additional vessels should be operated thereon in accom¬ 
plishment of the purposes and policy of the Merchant 
Marine Act, 1936, as amended. 

PFEL points out that operation of chartered vessels is 
commonplace in the steamship industry and railroad and 
truck transportation. It draws upon Interstate Commerce 
Commission precedents wherein “grandfather” rights have 
been granted to water carriers operating exclusively with 
chartered equipment, holding such operations to be bona 
fide. Weyerhaeuser S. S. Co., 250 I. C. C. 477 (1942) and 
other cases. But considerations warranting the granting 
of public funds to a carrier are quite different from those 
requiring the granting of a certificate of public convenience 
and necessity to a carrier to operate solely with its own 
money. A subsidy to one line confers an undisputed advan¬ 
tage upon it over competing unsubsidized lines, and may 
jeopardize the success of a competing subsidized line, 
whereas a certificate to operate merely places the respective 
lines on a parity. 

PFEL is correct in saying that the former Maritime 
Commission relied on I. C. C. precedents in carving out its 
definition of a “bona fide” or existing operator in the 
Bloomfield case, supra, that is, one who can show actual 
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operations on the route, coupled with evidence of a holding 
out of service and a willingness to serve; also a real intent 
to conduct and maintain a transportation business. But 
in the Bloomfield case, chartered vessels were not 
118 involved. 38 PFEL is a substantial operator and has 
demonstrated ability to get business. Nevertheless, 
its failure in three years of operation to purchase sufficient 
additional tonnage to handle such business suggests that the 
capital risk involved outweighed the prospect of success¬ 
fully “conducting and maintaining” the business on the 
existing scale. Probably this was prudent management, but 
in a contest with those who have taken the risk, the latter 
at least should have the opportunity to rebut any claim 
that their services are inadequate. This seems to be the 
protection assured to them under the first part of section 
605(c). It is inconsistent for PFEL to argue on one hand 
that its chartered service is established and permanent, 
and on the other, to say that lines such as S&C, American- 
Hawaiian, and States Marine cannot be relied upon to fur¬ 
nish adequate service because of their charter operations. 

2. Undue Advantage and Undue Prejudice. 

Finding 11. The entering into a subsidy contract with 
either or both applicants will not result in undue advantage 
to either or both, or undue prejudice to existing competitive 
lines. 

The parties suggest various tests to determine whether 
prejudice is “undue.” Board counsels’ view is that it must 
be inappropriate, improper or violative of interveners’ legal 
or equitable rights (Webster’s New International Diction¬ 
ary). According to PFEL, its existence is a question of 
fact to be determined by all circumstances of the case, 
including the interests of shippers and the general public. 
It is proven by substantial evidence, and facts relied upon 
must be the proximate cause of the disadvantage or preju¬ 
dice. Manufacturers R. Co. v. U. S., 246 TJ. S. 457, 481 


88 Applicant Lykes, which was found to be an existing operator, had 
filed an application to purchase ships for the service in question, and 
such application had been approved prior to the Commission’s decision. 
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(1918); Phila. Ocean Traffic Bureau v. Export S. S. Corp ., 
1 U. S. S. B. B. 538, 541 (1936). PTL explains that undue 
prejudice may exist if there is proof that traffic could not 
be shared providently with a competitor seeking subsidy. 
APL adopts the definition that it is “more than neces¬ 
sary,” 39 i.e., to accomplish what APL regards as the 
119 controlling purpose of the Act—maintenance of ade¬ 

quate service and avoidance of unnecessary and 
undesirable competition. States contends that prejudice is 
undue if it has the effect of perpetuating applicants. 

Inasmuch as undue advantage and undue prejudice are 
the counterpart and necessary consequence one of the other, 
it is only necessary here to determine if the latter exists. 

The record is clear that on the basis of its 1949 operations, 
APL alone could not have handled the outbound traffic of 
either or both applicants, in addition to its own traffic (par. 
51 and Table A). Estimates of the full combined outbound 
lifting capacity of APL and other U. S.-flag lines, excluding 
freighter capacity of applicants, range from approximately 
300,000 tons made by PFEL, to 570,000 by PTL, to 660,000 
tons by APL (excluding PFEL’s reefer ships). According 
them equal weight results in an average of 510,000 tons 
which is somewhat lower than PTL’s estimate. But assum¬ 
ing PTL’s estimate is correct, U. S.-flag lines other than 
applicants would have extra space for only 63,000 tons of 
applicants traffic at full capacity, and no extra space at 
85% capacity. This, of course, would not accommodate the 
421,000 tons of combined outbound commercial and military 
traffic, and 278,000 tons of commercial traffic carried by 
applicants in 1949 (par. 53); or the traffic of either appli¬ 
cant individually. While APL denies that it aspires to the 
role of “chosen instrument” on Route 29, it is willing to 
supply any deficiency in service found to exist. The chosen 
instrument policy may be justified under certain circum¬ 
stances, but section 601(a) of the 1936 Act directs the Board 
to consider applications for operating subsidies, but not 
after subsidized or non-subsidized operators have first been 
accorded an opportunity themselves to furnish needed addi¬ 
tional service. 


89 Black’s Law Dictionary, 3d Edition. 
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Since neither APL alone, nor APL in conjunction with 
the other U. S.-flag lines, could carry applicants traffic, it 
is difficult to see how the granting of subsidy would violate 
their legal or equitable rights; how it would reduce their 
profits below a reasonable level, or cause improvident shar¬ 
ing of traffic; how it would encourage more service than 
necessary or adequate; or how it would promote unneces¬ 
sary or undesirable competition. It would not add to 
present competition; but suppose it did: The last sentence 
of section 605(c) contemplates the award of subsidy 
120 contracts to lines which are competitive with each 
other as to services, ports, cargo, and so forth. 

As indicated in paragraph 55, supra, there is no substan¬ 
tial evidence that the entry of applicants in the trade was 
the proximate cause of APL’s declining participation 
therein. Other factors, such as the strike in 1948, and the 
marked increase in the carryings of U. S.-flag lines other 
than APL and applicants, make it impossible to determine, 
to any degree of certainty, how and why the traffic shifted. 
It is evident, however, that APL has enjoyed an overall 
improvement over its prewar position, has operated profit¬ 
ably since applicants entry in the trade, notwithstanding 
such applicants have secured one-third and more of the 
traffic, and is holding its own in the trade against appli¬ 
cants (par. 56). 

The objection by States that a subsidy would perpetuate 
aplicants is untenable inasmuch as one of the fundamental 
purposes of the subsidy system is to enable the subsidized 
operator to maintain service in good times and bad. Hence, 
if a subsidy aids in the perpetuation of such operation, it 
is serving a desirable and necessary purpose. 

Counsel for the Board and for applicants argue with 
considerable force that no consideration should be given 
to those lines serving Route 29 who do not claim or make 
no attempt to support a claim of undue prejudice. In any 
event, it is said they are not competitive with applicants. 
Even States, which participated actively in the case, is 
included in this category. It is not believed that States 
should be foreclosed from claiming undue prejudice under 
section 605(c), since in 1949 it was operating a fleet of 
owned vessels on Route 29 larger than the owned fleet of 
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each applicant and of APL in its transpacific freight serv¬ 
ice ; and it carried a substantial amount of outbound cargo 
from California ports. The fact that it has no direct in¬ 
bound service to California, and serves the Pacific North¬ 
west as does PFEL, does not render it non-competitive; 
but it does weaken States’ claim of undue prejudice to that 
extent. This conclusion may be of little comfort to States 
because, as indicated in Finding II, siipra, such claim has 
not been substantiated. 

The foregoing discussion is not intended to indicate that 
the instant applications should be granted. The deter- 
121 mination to grant or deny them may be made only 
under section 601(a) of the 1936 Act. The only 
question here is whether the restrictions set forth in sec¬ 
tion 605(c) constitute barriers to the approval of either 
application or both. 

PTL contends that a subsidy granted to PFEL on any 
number of vessels and sailings would result in undue preju¬ 
dice to PTL if it were not subsidized. This is the same 
contention made by States on its behalf if PTL were subsi¬ 
dized. Both contentions come within, and are found not 
sustained by Finding II, supra. 

PTL also contends that a subsidy granted to PFEL on 
more than its 5 owned ships and for more than 26 sailings 
would result in undue prejudice to PTL if the latter is either 
subsidized or unsubsidized. Therefore, PFEL must prove 
that existing service is inadequate under the second part of 
605(c). Since it has been concluded that PFEL must prove 
inadequacy of the existing service under the first part of 
605(c), it is not necessary to determine whether a subsidy 
granted to PFEL on more than 5 ships and 26 sailings 
would unduly prejudice PTL, or to make any other findings 
under the second part of 605(c) as to PFEL. This is so 
because in the event either a positive or negative finding is 
made as to undue prejudice, PFEL still would have the 
burden of providing inadequacy. And, although the two 
parts of 605(c) relate to different situations, infra, never¬ 
theless, the standards used in determining inadequacy under 
either part should be the same. It is assumed that the pro¬ 
tection afforded to existing operators by the required find- 
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ing of inadequacy and need for operation of additional 
vessels in the first part, is of equal degree -with the protec¬ 
tion afforded existing operators by the required finding of 
inadequacy and necessity to enter into a subsidy contract 
in the second part. 

PFEL contends that it would be prejudiced unduly if its 
subsidy were restricted to less than 52 sailings, while PTL 
is subsidized for 26-30 sailings. As PTL correctly points 
out, the proximate cause of such alleged prejudice would 
not be the subsidy granted PTL, but the restriction on 
PFEL’s subsidy. 

3. Adequacy of Service. 

Before coming to the factual question whether the 
122 existing service is inadequate, it may be well to dis¬ 
pose of the basic contentions of APL and American 
Mail, i.e., that before subsidizing competing lines, the Board 
must first determine on convincing evidence under section 
605(c) that the existing service is inadequate, regardless of 
whether applicants are existing operators and irrespective 
of whether undue advantage or undue prejudice is found to 
exist. 

Counsel for the Board point out that if a finding of in¬ 
adequacy under the first part of 605(c) is considered a con¬ 
dition precedent in all cases, then the language in the second 
part becomes meaningless because it plainly implies that 
where no undue prejuice is found, no finding of inadequacy 
under the first part is necessary. The first part of 605(c) 
deals with the situation where a newscomer seeks Govern¬ 
ment aid to enter a trade pioneered by established operators 
and must first secure a certificate of public convenience and 
necessity. The second situation dealt with in the second 
part of 605(c) is one wherein established operators enjoy 
a measure of protection against each other, and not the 
protection against another established operator as a new¬ 
comer compelled to prove existing service inadequate. 

Counsel argue further that the second part obviously 
contemplates that an established operator may be sub¬ 
sidized without proving that the service of other established 
operators (subsidized or unsubsidized) is inadequate. Only 
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where the Board finds that snch aid gives “undue advan¬ 
tage” or is “unduly prejudicial” does adequacy of service 
become an issue between established operators in a 605(c) 
hearing. When it does become an issue, a finding that no 
contract-subsidy is necessary to provide adequate service 
would preclude a subsidy. However, it does not follow that 
an affirmative finding, i.e., that a contract-subsidy is neces¬ 
sary, is a condition precedent to subsidy, in the absence of 
a finding of undue prejudice or advantage. And except 
where 605(c) makes it an issue— i.e., where the applicant 
seeks to establish a new service, or the Board finds that the 
prospective subsidy-contract is unduly advantageous or 
prejudicial, no finding need be made thereon. 

The logic of the foregoing argument is difficult to refute, 
and contributes to a harmonious interpretation of an 
123 admittedly ambiguous statute. However, American 
Mail, by pertinent references to the legislative his¬ 
tory of Title VI of the 1936 Act, seeks to demonstrate that 
section 605(c) is a compromise between two opposing views, 
i.e., those in the majority who wished to prohibit dual sub¬ 
sidies entirely and those in the minority who would have 
made the subsidy available to all on equal terms. The 
principle which prevailed rejected both views. The ad¬ 
ministrative agency was given broad discretionary powers 
to grant more than one operating subsidy on a given trade 
route in order to achieve the essential purpose of the Act, 
namely, adequate service; but as a condition precedent 
thereto, it must find inadequacy of the existing service. In 
furtherance of this view, APL argues that the decision in 
the Boomfield case, supra, directly condemns the theory that 
the Board, in the absence of a finding of undue prejudice, 
need not determine the necessity for entering into a subsidy 
contract with an existing operator in order to maintain 
adequate service. In this decision the Commission stated: 

“Under the provisions of Section 605(c), we are pre¬ 
cluded from granting financial aid to Bloomfield under 
the provisions of Title VI of the Act unless we deter¬ 
mine that the service already provided by Lykes as an 
existing service is inadequate.” 
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In that case both Lykes and Bloomfield were applying for 
subsidy. Lykes was found to be an existing operator and 
Bloomfield, a newcomer, admitted that Lykes service was 
adequate. Lykes was willing to continue to operate without 
subsidy if the Commission denied both applications, which 
it did. It is readily apparent that this case is not in point 
insofar as the second part of 605(c) is concerned, because 
Bloomfield was seeking to establish a new line, while here 
the lines in controversy are established operators (as to 
owned ships); also the service in the case cited admittedly 
was adequate, and the necessity for financial aid was doubt¬ 
ful in view of Lykes’ offer to continue without subsidy. 

Applicants rely heavily upon two recent cases concerning 
dual subsidies. In Docket S-14, Shepard S. S. Co. — Subsidy, 
Route 1 , 3 U. S. M. C. 358, the Commission awarded a dual 
subsidy on Route 1 without a finding of inadequacy of exist¬ 
ing service, after determining that the contract-subsidy 
would not result in undue prejudice to the established 
operator. 

124 Also, in a previous case, Docket S-12, P. A. B. Line, 
Inc.—Subsidy Route 24, 3 U. S. M. C. 349, the Com¬ 
mission awarded a dual subsidy, after finding no undue 
prejudice. The report stated that: 

“The hearing examiner submitted a recommended 
decision . . . which was confined to the issues re¬ 
ferred to him for statutory hearing under Section 
605(c); and thereafter, pursuant to a stipulation and 
the Commission’s informal request, submitted a supple¬ 
mental report setting forth findings and conclusions of 
fact, 

• • • • • 

“(The Commission’s) findings and conclusions are 
hereinafter set forth and embrace the issues required 
by Section 605(c) to be determined after hearing, 
together with other matters not required to be deter¬ 
mined after hearing, but as to which the record com- 
piled at the hearing was found by the Commission to 
be informative.” (Emphasis supplied.) 
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The examiner’s report referred to, found no undue preju¬ 
dice and concluded, as a matter of law, that no finding as to 
adequacy was required. Cf., Shepard case, supra . Pursu¬ 
ant to motion granted by the Commission wherein both 
parties, by stipulation, requested additional findings, on 
adequacy of service, the examiner submitted a supplemental 
report to the Commission find that the existing service was 
inadequate, and that additional vessels should be operated 
on the route, but standing on his original report as correct. 

As APL points out, the Commission did make some find¬ 
ings in the PAB case as to inadequacy of existing service. 
But it should be noted (1) that they were embraced in a 
report in which an administrative determination was made 
under section 601(a) approving the application, subject to 
applicant’s eligibility under that section, 40 (2) that the re¬ 
port determined “matters not required to be determined 
after hearing” and (3), that the report did not reverse the 
examiner’s conclusions on the legal issues under 605 (c). In 
the absence of any compelling reason to the contrary, these 
cases, particularly the most recent one of Shepard, etc., are 
considered binding. 

125 Finding III. It is concluded that in the case of 
established operators, section 605(c) does not require 
a finding of inadequacy of existing service and a finding that 
a subsidy-contract is necessary to provide adequate service 
—in the absence of a finding that undue advantage or undue 
prejudice would result from such subsidy-contract . 

This does not imply that financial aid should be granted 
to subsidize more service than is necessary to carry out the 
policy stated in section 101 of the Act—that a substantial 
portion of our foreign commerce should be carried by 0. S.- 
flag ships. The basic provision of the Act for the imple¬ 
mentation of that policy is section 601(a) which, among 

40 The Commission, by a later resolution, adopted the Examiner’s sup¬ 
plemental finding as to inadequacy, and among other things, determined 
that the operation of vessels by PAB was required to meet foreign com¬ 
petition and to promote foreign commerce of the U. S., and that the 
granting of financial aid was reasonably calculated to carry out effectively 
the purposes and policy of the Act. 
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other things, provides that the Board shall determine (1) 
that the operation of the vessels is required to meet foreign- 
flag competition, (2) required to promote foreign commerce 
and (3), that granting of the aid is reasonably calculated to 
carry out effectively the purposes and policy of the Act. 
Section 605(c) is subsidiary to 601(a), and is designed only 
to safeguard existing operators. Its adequacy standards 
are not necessarily applicable in all cases. The controlling 
standard is that the subsidy must effectuate the purposes 
and policy of the Act, which standard is sufficiently broad 
to cover the question of adequacy of service. In short, at 
some stage of the case, the question of adequacy should be 
determined as a part of the broad question of public interest, 
but not necessarily in a 605(c) hearing. 

(a) Traffic Forecast; Target; Lifting Capacity. 

Finding TV. Upon consideration of all the material facts 
of record, it is concluded that during the period of any sub¬ 
sidy contract that may be granted as a result of these pro¬ 
ceedings, outbound commercial liner traffic on Trade Route 
29 will approximate 1,350,000 long tons. 

This estimate is a median between the lowest and the 
highest forecast, is well supported by the record, and apart 
from the fact that it is the one advocated by PTL, its selec¬ 
tion gives approximately equal weight to the whole testi¬ 
mony and evidence on the subject. 

Finding V. It is further concluded, upon all the evidence 
concerning a proper goal for U. 8.-flag participation 
126 in the outbound movement of commercial liner traffic 
on Trade Route 29, that a substantial portion thereof 
for carriage by U. S.-flag vessels is 57 % percent of the out¬ 
bound movement . 

This target is set at a level somewhat higher than that of 
the Trade Routes Committee in recognition of the pre¬ 
dominant status which U. S.-flag lines have achieved on 
Route 29; also, it gives due weight to the highest and lowest 
targets suggested by the parties. 
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Finding VI. It is concluded further, on the basis of the 
record, that the lifting capacity of U. S.-flag lines available 
for Route 29 cargo, other than that of PFEL, will approxi¬ 
mate 711,000 long tons. 

(b) Are the Existing Services Inadequate? 

Finding. VII. Upon the basis of Findings IV, V, and VI, 
above, it is concluded that the existing service provided by 
vessels of United States registry on Trade Route 29 other 
thorn that of PFEL, is and will be inadequate to the extent 
of capacity for 200,000 long tons, and that in the accomplish¬ 
ment of the purposes amd policy of the Merchant Marine 
Act, 1936, as amended, additional vessels to provide such 
capacity should be operated thereon. 

The figure of 200,000 tons is the difference between 
911,000 tons (67*4% of 1,350,000) and 711,000 tons lifting 
capacity of lines other than PFEL. The figure of 711,000 
is the sum of the lifting capacity assigned by PTL and APL 
to their respective fleets (249,000, PTL and 299,000, APL) 
at 85% capacity, plus actual carryings of other II. S.-flag 
lines of outbound commercial and military cargo in 1949 
(244,000 tons). It is estimated that 200,000 tons could be 
accommodated by approximately 35 outbound sailings with 
7 vessels. 

The significance of Findings IV to VJJL, inclusive, is that 
if additional vessels should be subsidized on Route 29, their 
capacity should be limited to the difference between 911,000 
tons, and the combined capacities of APL and IT. S.-flag 
lines other than applicants (499,000 tons) or 412,000 tons. 

Recommendations 

It is recommended that the Board adopt as its own, the 
findings of fact herein in paragraphs 1 to 64, inclusive, the 
conclusions thereon, and the ultimate findings herein num¬ 
bered I to VJUL, inclusive. 
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127 Exhibit B 
FEDERAL MARITIME BOARD 

No. S-18 

Snbmitted December 18,1951. Decided April 8,1952 

128 Report of the Board 

This proceeding concerns the applications of Pacific 
Transport Lines, Inc., filed on June 27, 1949, and of Pacific 
Far East Line, Inc., filed on October 12,1949, for operating- 
differential subsidies under Title VI of the Merchant Ma¬ 
rine Act, 1936, as amended, both applicants seeking subsidies 
for operations to be performed on Service 2 of Trade Route 
No. 29. Pursuant to the provisions of section 605(c) and 
805(a) of the Merchant Marine Act, 1936, as amended (here¬ 
inafter referred to as “the Act”), hearings were held be¬ 
fore the chief examiner on a consolidated record at various 
times between December 6, 1949 and August 8, 1950, at 
Washington, D. C. and San Francisco, California. 

Applicants Pacific Transport Lines, Inc. (hereinafter re¬ 
ferred to as PTL) and Pacific Far East Line, Inc. (here¬ 
inafter referred to as PFEL) intervened in each other’s 
application. American President Lines, Ltd. (hereinafter 
referred to as APL), States Steamship Company (herein¬ 
after referred to as States), American Mail Line, Ltd. 
(hereinafter referred to as AML), States Marine Corpo¬ 
ration, and Isthmian Steamship Company, intervened gen¬ 
erally in opposition to both applications. Of the inter¬ 
veners, however, only APL and States produced testimony 
in opposition to the applications. 

Service 2 of Trade Route No. 29 (hereinafter sometimes 
referred to as the route) is described in the report of the 
Maritime Commission on Essential Foreign Trade Routes 
of the American Merchant Marine as follows: 

“Freight Service 

Itinerary: Between the California ports of Los 
Angeles and San Francisco and Yokohama, Osaka, 
Kobe, other Japanese ports (as traffic offers) Shang¬ 
hai, other North China ports and ports in Manchuria 
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and Korea (as traffic offers), Hong Kong, Manila, 
Philippine Islands ontports, French Indo-China and 
Siam (as traffic offers): with privilege of calls at ports 
of U. S. S. R. in Asia. 

Sailing Frequency: 24-26 sailings per year. 

Number and Type of Ships: 5 C3 type freighters.” 

129 PTL seeks a subsidy for from 26 to 32 sailings 

yearly for its 5 owned vessels (4 C-3 and 1 Victory 
type), with calls also at Guam and Honolulu. PFEL seeks 
a subsidy for from 47 to 57 sailings yearly for its 5 owned 
C-2 type vessels and for 5 or 6 vessels, as determined by the 
Board, to be acquired if subsidized, with calls at Guam, 
Midway, Wake and Trust Territories. The examiner found 
at the outset, and we agree, that the issues raised under 
section 805(a) of the Act for request to serve the above- 
mentioned off-route areas, with the exception of Hawaii and 
the Trust Territories, were settled by the Maritime Ad¬ 
ministrator in Docket No. S-20 (December 1950), where he 
ruled that steamship service between the continental United 
States and Guam, Midway, and Wake was not “domestic 
intercoastal or coastwise service” within the meaning of 
section 805(a). 41 

The present proceeding is thus limited to the determina¬ 
tions which the Board is required to make upon relevant 
issues arising under section 605(c) of the Act, which section 
provides as follows: 

“ (1) No contract shall be made under this title with 
respect to a vessel to be operated on a service, route, 
or line served by citizens of the United States which 
would be in addition to the existing service, or services, 


41 The original application of PTL was amended to include permission 
to call at Hawaii, but no action was taken to expand the section 805(a) 
issues to include Hawaii or to give notice thereof in the Federal Register. 
The ruling of the Administrator in Docket No. S-20 does not apply to 
Hawaii, Puerto Rico, or Alaska. Before permission can be granted to 
any subsidized operator to serve Hawaii, it will be required that such 
intention be published in the Federal Register, giving any interested party 
the opportunity for a public hearing under section 805(a) of the Act. 
The ruling of the A dmini strator also does not expressly include the Trust 
Territories; the question thus raised with respect to this off-route area 
will be reserved for the Administrators final determination. 
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unless the Commission shall determine after proper 
hearing of all parties that the service already provided 
by vessels of United States registry in such service, 
route, or line is inadequate, and that in the accomplish¬ 
ment of the purposes and policy of this Act additional 
vessels should be operated thereon; and 

(2) no contract shall be made with respect to a vessel 
operated or to be operated in a service, route, or line 
served by two or more citizens of the United States 
with vessels of United States registry, if the Commis¬ 
sion shall determine the effect of such a contract would 
be to give undue advantage or be unduly prejudicial, 
as between citizens of the United States, in the opera¬ 
tion of vessels in competitive services, routes, or lines, 
unless following public hearing, due notice of which 
shall be given to each line serving the route, the Com¬ 
mission shall find that it is necessary to enter 
130 into such contract in order to provide adequate 
service by vessels of United States registry. 
The Commission, in determining for the purposes of 
this section whether services are competitive, shall take 
into consideration the type, size, and speed of the ves¬ 
sels employed, whether passenger or cargo, or combi¬ 
nation passenger and cargo, vessels, the ports or 
ranges between which they run, the character of cargo 
carried, and such other facts as it may deem proper.’* 
(Numbering and paragraphing supplied.) 

Both of the present applicants have maintained regular 
berth services on the route since 1946. In 1949, PTL made 
26 outbound sailings with its 5 owned vessels, and 5 such 
sailings with a chartered vessel, which has been redelivered. 
PTL has had a yearly average of 26 outbound sailings dur¬ 
ing the years 1947 through 1949. In 1949, PFEL made 58 
outbound sailings with its 5 owned vessels and 6 privately 
chartered vessels. PFEL has maintained a yearly aver¬ 
age of 58 outbound sailings during the years 1947 through 
1949.* 2 


42 During 1950 and 1951 the records of the Maritime Administration 
show that the outbound sailings of both PTL and PFEL equalled or 
exceeded their 1949 outbound sailings on the route. 
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The examiner has fonnd in his recommended decision 
which was served on Augnst 30, 1951 that: (1) PFEL is 
not operating an existing service on the route as to its char¬ 
tered vessels and as to such vessels is required to estab¬ 
lish the inadequacy of other United States flag services; 
(2) both PTL and PFEL are existing operators as to their 
owned vessels and to this extent are not required to estab¬ 
lish inadequacy of service provided by other United States- 
flag operators; (3) existing service, other than that of 
PFEL is inadequate to the extent of capacity for 200,000 
long tons, and additional vessels should be operated on the 
route to provide such capacity; 43 and (4) the grant- 
131 ing of the applications under consideration, insofar 
as consistent with the findings as to adequacy, would 
not give undue advantage or would not be unduly preju¬ 
dicial, as between citizens of the United States operating 
on the route. Various exceptions, which will be considered 
below, were filed to the examiner’s recommended decision 
by PFEL, APL, States, and AML. PTL filed a memo¬ 
randum substantially in support of, but partially in excep¬ 
tion to, the examiner’s recommended decision. Oral argu¬ 
ment on exceptions was had before the Board on December 
17 and 18,1951, 44 at which counsel for the above parties and 
counsel for the Board were heard. 


43 This conclusion in the recommended decision of the examiner is 
premised on the following findings which he made: (1) that during the 
period of any proposed subsidy contract, outbound commercial liner traffic 
on the route will approximate 1,350,000 long tons per year; (2) that a 
proper goal for United States-flag participation in the outbound move¬ 
ment of commercial liner traffic on the route is 67% per cent; and (3) that 
the lifting capacity of United States-flag vessels available for Trade 
Route No. 29 cargo, other than those of PFEL, will approximate 711,000 
long tons. The figure of 200,000 is the difference between 911,000 tons 
(67% per cent of 1,350,000) and 711,000 tons (the lifting capacity of 
lines other than PFEL). The latter figure is the sum of the lifting capacity 
assigned by the examiner to the respective fleets of PTL and APL 
(249,000 for PTL and 299,000 for APL) at 85 per cent capacity, plus 
actual carryings of other United States-flag lines of outbound commercial 
and military cargo in 1949 (244,000). The examiner estimated that 
200,000 tons could be accommodated by approximately 35 outbound sailings 
with seven vessels. 

44 Oral argument before the Board was orginally scheduled and begun 
in San Francisco on October 22, 1951, but was unfortunately interrupted 
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It is contended, especially by PTL, and it has been found 
by the examiner, that PFEL does not have the status of an 
existing operator under section 605(c) as to more than its 
five owned vessels which were operated on the route at the 
time its application was filed, and that, consequently, in 
order to obtain a subsidy for more than its owned vessels, 
PFEL has the burden of showing that the service already 
provided by existing United States-flag vessels is inade¬ 
quate. The examiner states that, although PFEL is a sub¬ 
stantial operator and has demonstrated ability to get busi¬ 
ness, the failure of PFEL in three years of operations to 
purchase sufficient additional tonnage to handle its business 
suggests that the capital risk involved outweighed the 
prospect of successfully conducting and maintaining the 
business on the existing scale. He reasons that, although 
this may have been prudent management on the part of 
PFEL, 

“in a contest with those who have taken the risk, the 
latter at least should have the opportunity to rebut any 
claim that their services are inadequate.’’ 

We believe that the word “service” as used in section 
605(c) is used broadly to cover the entire scope of an opera¬ 
tion and could include chartered as well as owned, 
132 vessels. This interpretation is consistent with the 
use of the word “service” as it appears in sections 
211, 215, 501, 606, and 608 of the Act. There appears to be 
no substantial reason why we should, under section 605(c), 
construe the phrase “existing service” as meaning only a 
“service maintained with owned vessels.” The term 
“service” embraces much more than vessels; it includes the 
scope, regularity, and probable permanency of the opera¬ 
tion, the route covered, the traffic handled, the support given 
by the shipping public, and other factors which concern the 
bona fide character of the operation. This conclusion is 
buttressed by the fact that under section 708 of the Act, we 
have express discretion to grant operating-differential sub- 


by the untimely death of counsel for one of the applicants. Argument 
before the Board in the proceeding at San Francisco was adjourned at 
the request of applicants, and argument de novo was had before the Board 
in Washington. 
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sidy, if necessary, to a charterer of government-owned ves¬ 
sels under Title Vli of the Act, 

“upon the same terms and conditions and subject to the 
same limitations and restrictions, where applicable, 
as are elsewhere provided in this Act with respect to 
payments of such subsidies to operators of privately 
owned vessels .” (Emphasis added.) 

Under this latter section, it seems clear that the Board is 
authorized to determine th at th e charterer of government- 
owned vessels under Title Vli of the Act is operating an 
“existing service’’ within the meaning of section 605(c); it 
does not appear that different considerations, for the pur¬ 
poses of section 605(c), should be applicable to the char¬ 
terer of privately-owned vessels. 

PFEL has stated that, should its present application be 
approved, it will purchase vessels to replace chartered ves¬ 
sels presently being operated by it on the route. Vessel 
ownership is a matter which we must eventually consider 
under section 601(a) and other apposite sections of the Act, 
but it is not germane to our present inquiry as to whether 
PFEL is operating an existing service on the route. We 
conclude, therefore, that both PTL and PFEL are operat¬ 
ing existing services on the route within the meaning of sec¬ 
tion 605(c) to the extent of their operations thereon 
133 at the time of filing of their applications, and, conse¬ 
quently, our further consideration herein will be lim¬ 
ited to the second part of that section. 

We accordingly proceed to determine as an initial ques¬ 
tion under the second part of section 605(c) whether the 
effect of the granting of a subsidy to either or both of the 
present* applicants would be to give undue advantage or 
would be unduly prejudicial as between citizens of the 
United States in the operation of vessels in competitive 
services, routes or lines. 

Each applicant intervenes in the other’s application and 
contends generally that the granting of a subsidy to the 
other and a denial of a subsidy to it would be unduly 
prejudicial to it. PFEL also contends that it would be un¬ 
duly prejudiced if both applicants were granted a subsidy 
but only as to their owned vessels. PTL, on the other hand, 
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contends that it would be unduly prejudiced if a subsidy 
should be granted PFEL in excess of the latter’s owned 
vessels. Interveners, APL, States Marine, and Isthmian 
contend that the granting of a subsidy to either or both ap¬ 
plicants would be unduly prejudicial as to their operations 
on the route. AML, while not opposing either of the pres¬ 
ent applications, contends that section 605(c) requires the 
Board, in any event, to find that the service presently of¬ 
fered by United States-flag vessels on the route is inade¬ 
quate before any additional subsidy can he awarded. 

In addition to the present applicants, eight other United 
States-flag lines furnish service to various ports on the 
route, but only PTL, PFEL, and APL comprehensively and 
regularly serve the whole route as set forth in the trade 
route descriptions. The combined carryings of the latter 
three lines on the route in 1949 were 59 percent of the total 
commercial liner cargo; the combined carryings of other 
United States-flag operators amounted to 12 percent. 

APL is the only presently subsidized operator on the 
route, and it operates thereon with five owned freighters 
providing from 24 to 26 subsidized sailings yearly. Since 
APL is subsidized it has the obligation to serve the 
134 full route as above described, and it is definitely 
competitive with the applicants within the meaning 
of section 605(c). 

No United States-flag operator on the route, other than 
applicants and APL, offers a service which is in general con¬ 
formity with the description of the route. AML operates a 
subsidized service on Trade Route No. 30, and in connection 
therewith, provides inbound service to California from some 
Trade Route No. 29 ports. The operations of AML, how¬ 
ever, are devoted primarily to serving United States ports 
outside the latter route. The primary operations of States 
has been from the Pacific Northwest on Trade Route No. 30. 
States first advertised its commercial outbound Trade Route 
No. 29 berth service in 1948, mainly to acquire an allocation 
of military cargo moving over a portion of the route. The 
direct outbound sailings of States are divided between ports 
in California and ports in the Pacific Northwest; the in¬ 
bound sailings of States return directly to the Pacific 



60 


Northwest and then proceed to California for delivery of 
cargo, if any, destined for that area. Isthmian operates 
only on the southern portion of the route. This company, 
during its 1949 operation on the route, served only the Phil¬ 
ippines, Hong Kong, French Indo China, and Siam. In 
1949 Isthmian had 24 outbound sailings from California 
ports, but such sailings originated at Atlantic ports. In the 
same year, Isthmian made ID inbound sailings to California 
which sailings terminated at Atlantic destinations. States 
Marine’s operations originate at Atlantic or Gulf ports, 
calling as cargo offers at ports in California and in the 
Pacific Northwest. Its operations are primarily to Japan, 
and secondarily, to the Philippines. States Marine car¬ 
ried no inbound cargo to California in 1949. The remain¬ 
ing United States-flag operators, American-Hawaiian 
Steamship Company, Isbrandtsen, and Sudden & Chris¬ 
tenson, Inc. did not intervene in this proceeding. 

The table below shows the 1949 commercial and military 
carryings of United States-flag operators on the routes, 
exclusive of PTL, PFEL, APL and Isbrandtsen; 
135 the carryings of Isbrandtsen have not been shown, 
since they are not disclosed clearly in the record and 
are not great enough to be material. Because the evidence 
presented does not disclose the separate carryings of 
American-Hawaiian and Sudden & Christensen, the carry¬ 
ings of these operators have been combined. 

TABLE i 

T.iww Cargo Carryings (in thousands of long tons) and Sailings, in 1949. on Trade Route No. 29, 
of United States-Flag Lines other than PTL. PFEL, APL, and Isbrandtsen 

OUTBOUND INBOUND 

0> ^<2) (3) (4) ~(S) <ej (7) (8) (9) 

Percent Percent Percent 

Com. of of of 

A T.R. 29 T.R. 29 T.R. 29 

MiL Cargo* Mil. Com. Cargo* Sail's Com. Cargo* Sail's 


Isthmian. 30 22 0 30 22 24 5 6 10 

States Marine. 68 21 37 31 24 40 0 6 

States. 89 53 52 37 52 25 0.6 15 

A-H). 57 38 19 21 3 13 

S-C ) 

American Mail. 0 0 0 0 26.4 9 

Total. 244 127 117 110 35 53 

Percent of Total 

T.R. 29 Cargo. 20% 28.5% 14.8% 7.4% 


* Percentage of Trade Route 29 cargo, of the type indicated in the column immediately pre¬ 
ceding, to the total cargo of this type carried by the vessels of each line operating on the route. 

This tabulation reveals either (1) a concentration on out¬ 
bound cargo to the virtual exclusion of inbound cargo, or 
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vice versa, (2) a predominance of military cargo, or (3) tlie 
relatively small percentage of Trade Boute No. 29 cargo 
carried by those lines serving ports in the Atlantic and Golf. 

In determining whether services are competitive, within 
the meaning of section 605(c), it is provided that the Board 
shall take into consideration 

“the type, size, and speed of the vessels employed, 
whether passenger or cargo, or combination passenger 
and cargo, vessels, the ports or ranges between which 
they run, the character of cargo carried, and soeh other 
facts as it may deem proper. ’ ’ (Emphasis supplied.) 

In administering the operating-differential subsidy pro¬ 
gram for which Title VI of the Act provides, an un- 
136 derlying consideration must be the execution of the 
Act’s primary purpose, as expressed in the preamble, 
which is 

“To further the development and maintenance of an 
adequate and well-balanced American merchant-marine, 
to promote the commerce of the United States, to aid in 
the national defense, . . 

We must also consider the major Congressional declaration 
of policy as expressed in section 101 of the Act, which is, 

“that the United States shall have a merchant marine 
. . . sufficient to carry its domestic water-borne com¬ 
merce and a substantial portion of the water-borne ex¬ 
port and import foreign commerce of the United States 
and to provide shipping service on all roules essential 
for maintaining the flow of such domestic and foreign 
water-borne commerce at all times . . (Emphasis 
supplied.) 

We believe, therefore, that the standing of an intervening 
operator in any claim of undue prejudice or advantage un¬ 
der section 605(c) is diminished to the extent that it does 
not offer a direct and regular service in general conformity 
to the route as a whole. 

Our responsibilities relating to this route, which are a 
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subsidiary but necessary part of our larger responsibility 
to effectuate the purposes of the Act, cannot be effectively 
discharged by disqualifying an applicant which regularly 
and comprehensively serves the entire route, solely to pro¬ 
tect those operators which serve only such portions thereof 
as suit their preference, or which observe such itineraries 
and schedules as shifting requirements in the trade may 
dictate. The Senate Committee on Commerce, 75th Con¬ 
gress, 3d Session, has stated in Eeport No. 1618 that the 
whole subsidy system is designed “to preserve and expand 
an industry demanded in the interest of our national wel¬ 
fare” and not to provide aid “for the benefit of the ship¬ 
owner.” An applicant for an operating-differential subsidy 
agrees that it will assume the obligation to restrict its opera¬ 
tions to the route for which the subsidy is granted and to 
serve the requirements of the whole route. The participa¬ 
tion of United States-flag vessels on the route involved is 
thus insured a reasonable expectancy of long-range per¬ 
manency. As we have recently stated in Application of TJ. S. 
Lines, Docket No. S-21, decided January 7, 1952, 

“A subsidy under such circumstances is thus no more 
than a fair allowance for the necessary restriction, and 
will not give to the applicant undue advantage as com¬ 
pared with the interveners who are now and will here¬ 
after be free to seek higher voyage revenues because 
of freedom from such restriction.” 

137 The question of undue prejudice or advantage, inso¬ 
far as United States-flag operators on the route other 
than APL and the two applicants are concerned, must be 
judged in the light of the above considerations. Although it 
may be admitted that the granting of subsidies to the pres¬ 
ent applicants for their operations on the route may give 
them an economic advantage over these other United States- 
flag operators to the extent that they are competing on cer¬ 
tain segments thereof, we believe that the resulting preju¬ 
dice, if any, suffered by these operators which cover only 
part of the route would not be undue within the meaning of 
section 605(c) of the Act. 
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Considering now the position of APL on the route, the 
following table discloses, inter alia, the total liner cargo car¬ 
ryings, both commercial and military, and the number of 
sailings on the route for the years 1938,1947,1948, and 1949, 
respectively: 

table n 


liner Cargo Carrying* (Commercial and Military) and Ruling* on Trade Route 29 

(Thousand* of Long Ton*) 



Com. A 

(2) 

(3) 

%*of 

& 

(6) 

Total 


MiL 

MiL 

Com. 

Com. 

Com. 

Sail's 

1938 







1. Total U. S. * Foreign. 



958 

100 

602 

100 

2. U. S. Lino*. 



234 

24 

63 

10 

3. Foreign Line*. 



724 

76 

539 

90 

4. APL. 



161 

17 



5. Other U. S. Line*. 



73 

7 



1947 







6. Total U. S. & Foreign. 


460 

1051 

100 

677 

100 

7. U. S. Line*. 

. 1186 

460 

726 

69 

481 

71 

8. Foreign Line*. 

. 325 

0 

325 

31 

196 

29 

1948 







9. Total U. S. A Foreign. 

. 1362 

317 

1045 

100 

674 

100 

10. U. S. Line*. 

. 1042 

317 

725 

69 

452 

67 

11. Foreign Line*. 


0 

320 

31 

222 

33 

1949 







12. Total U. S. A Foreign. 

. 1707 

445 

1262 

100 

920 

100 

13. U. S. Line*. 


445 

900 

71 

610 

66 

14. Foreign line*. 


0 

362 

29 

310 

34 

15. APL A Applicant*. 

IS. Other U. S. line*. 

. 1067 

319 

748 

59 

447 

48 


127 

152 

12 

163 

18 

17. APL—All Service*. 


66 

260 

22 

156 

17 

18. —T.R. 29 Freight. 

. 216 

59 

157 

12 

58 

6 

19. PTL. 


112 

132 

11 

62 

6 

20. PFEL—Total. 


141 

333 

26 

229 

25 

21. —Reefer. 

. 164 

109 

55 

4 

114 

12 

22. Freighter. 

. 310 

32 

278 

22 

115 

13 


138 It will be observed from the above table, that United 
States-flag participation in liner commercial traffic 
has increased from about 24 per cent in 1938 to approxi¬ 
mately 71 per cent in 1949. There has also been a substan¬ 
tial improvement in the position of APL over its prewar 
participation. In 1938, APL carried approximately 17 per 
cent of the total cargo moving over the route, whereas, in 
1949, it carried 22.4 per cent. The total commercial carry¬ 
ings of APL have increased from 161,000 tons in 1938 to 
283,000 tons in 1949. The record also shows that APL 
operated on the route at more than 90 per cent capacity out¬ 
bound in 1949 while, for the same period, PTL operated at 
73 per cent and PFEL at 87 per cent capacity. The record 
further discloses that there are seasonal fluctuations in 
cargo offerings, and the examiner has found that there is 
an over-all 15 per cent unused space factor that must be 
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taken into account in evaluating outbound utilization statis¬ 
tics for the route. PFEL contends that the foregoing utili¬ 
zation figures demonstrate that the trade was not over- 
tonnaged in 1949. 

APL is receiving subsidy and derives therefrom certain 
long-range benefits. It would appear, therefore, that APL 
has a greater burden in proving undue prejudice under sec¬ 
tion 605(c) than would a non-subsidized operator were there 
one in this case which regularly and comprehensively served 
the route as a whole. 

Although a more exhaustive examination will be neces¬ 
sary under other sections of the Act, we take an optimistic 
view of the prospective traffic movement on the route in 
view of the industrial growth of California and the other 
areas which its ports serve, and of the present trend 
139 of economic recovery in Japan, the Philippine Is¬ 
lands, and other countries on the route. For example, 
the military cargo shown in the above table includes all 
types of cargo that is transported under military jurisdic¬ 
tion. A considerable amount of such cargo, which includes 
civilian foodstuffs and commercial products will continue to 
move in normal times after the abandonment of military 
interest or control. 

The evidence discloses that APL has operated profitably 
on the route and has been holding its own with substantial 
success since the entry of applicants into the trade, notwith¬ 
standing that applicants have secured more than one-third 
of the total traffic moving over the route. The record is 
clear that, on the basis of its 1949 operation, APL alone 
could not have handled with its then existing service the out¬ 
bound traffic of either or both applicants in addition to its 
own traffic. 45 The evidence is not convincing that the 


45 PTL and PFEL combined carried 34 per cent of the outbound liner 
dry cargo moving over the route with 89 sailings. APL’s trans-Pacific 
freighter service carried 13 per cent of such cargo with 27 sailings. In 
order to handle the cargo moved by applicants in 1949, excluding cargo 
on PFEL’s reefer ships, APL would have had to supply space for 421,000 
tons of additional outbound commercial and military cargo (229,000 tons 
for PFEL plus 192,000 tons for PTL), or for 278,000 tons of additional 
outbound commercial cargo (197,000 tons for PFEL plus 81,000 tons for 
PTL). The latter figure alone exceeds APL’s trans-Pacific freighter 
carryings of outbound commercial cargo by 174,000 tons. 
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granting of either or both of the present applications would 
adversely affect APL’s relative position on the route. 

APL contends that if additional vessels should be re¬ 
quired on the route it will furnish them. 46 Whether there is 
undue prejudice and advantage under section 605(c) must 
depend on the existing service of the interveners as well as 
that of applicants. We do not regard an offer to supply 
additional vessels, if needed in the future, as bearing on the 
question of undue prejudice or advantage “as between citi¬ 
zens of the United States, in the operation of vessels in com¬ 
petitive services, routes, or lines, . . .” (Emphasis added.) 

Neither a subsidized nor a non-subsidized operator is 
140 entitled under section 605(c) to assert a claim of 
undue prejudice to a prospective but non-existing 
operation. 

Applicants contend that APL’s offer to expand its service 
must be considered in light of the fact that APL itself has 
recently requested the Board for permission to increase its 
service in order to provide from 47 to 57 subsidized voyages 
on the route. The implication perhaps arises that APL 
considers it has the primary responsibility for maintaining 
and developing the vast commerce on the route, and that 
APL indirectly attacks the Board’s power to grant multiple 
subsidies on a single route so long as the existing subsidized 
operator is willing to expand its service. The Maritime 
Commission in its first report on a subsidy application in 
1938, Docket No. S-l, American South African Line, Inc., 
3 U. S. M. C. 377 (1938), rejected both of these contentions. 
The Commission stated that “plenary power to grant dual 
or multiple subsidies is expressly conferred upon the Com¬ 
mission by . . . section 605(c), subject only to the limita¬ 
tions stated herein. The language of this section is too clear 
in this regard to require further elaboration.” The Com¬ 
mission also stated that “The Act neither by definition or 
implication invests a subsidy contract with the legal effect of 
an exclusive franchise ...” We concur in that view. 

In light of all the foregoing, we conclude that the grant¬ 
ing of either or both of the present applications will not 
result in undue prejudice as against APL. 

46 States also contended that it would furnish additional vessels if traffic 
on the route should warrant. 
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The above considerations set forth with respect to APL 
are not necessarily determinative of the question of nndne 
prejudice and advantage as between the applicants. Both 
applicants and APL have operated profitably on the route 
with comparatively little free space during the test year 
1949, and it appears that neither applicant has the ability 
to carry all, or a substantial portion, of the cargo being car¬ 
ried by the other. It may be, however, that the granting of 
a subsidy to one of the applicants and the denial of a subsidy 
to the other might result in undue prejudice to the latter 
operator so long as it continues its comprehensive and reg¬ 
ular service on the route as a whole. We conclude, 
141 on the basis of the present record, that the granting 
of subsidies to both PTL and PFEL to the extent of 
their operations on the route at the time the applications 
were filed would not unduly prejudice either operator: We 
leave open the question of the undue prejudice which might 
result as between applicants if one of them should fail to 
qualify for a subsidy under other sections of the Act and the 
possible question of the necessity of entering into a subsidy 
contract with the qualifying applicant in order to provide 
adequate service. 

Both AML and APL urge that the Board, in any event, 
must decide under section 605(c) whether a subsidy is nec¬ 
essary to provide adequate United States-flag service; AML 
has submitted briefs in which the legislative history of the 
section has been extensively collated and expounded. We 
believe the wording of the Act is clear that except where 
section 605(c) makes adequacy of United States-flag service 
an issue, viz., where the applicant seeks to establish a service 
not in existence or where the Board finds that the prospective 
subsidy contract would be unduly advantageous or preju¬ 
dicial, no finding need be made on this question under this 
section. The question of adequacy of United States-flag 
service under the second part of section 605(c) thus is not 
reached, unless the Board finds that the granting of the 
application would result in undue prejudice or advantage. 
We have carefully considered the interpretation of section 
605(c) that has been urged by AML and APL, and believe 
that the legislative history of the section does not lend 
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cogent support to a contrary construction to that taken 
above. 

AML and APL argue that prior to the Commission’s re¬ 
port in P. A. B. Line, Inc. — Subsidy, Route 24, 3 U. S. M. C. 
357 (1948), section 605(c) had been interpreted to require 
that the applicant prove that a subsidy was necessary to 
maintain adequate United States-flag service on the route 
involved. In support of this contention, AML and APL cite 
the report of the Maritime Commission in Bloomfield S. S. 
Co .— Subsidy, Route, 15, 3 U. S. M. C. 299 (1946), where 
both Bloomfield and Lykes were applying for subsi¬ 
dies on the same route. It is true that the Corn- 
142 mission in denying subsidies to both applicants in 
that case said: 

“Under the circumstances, we conclude that financial 
aid under Title VI of the Act is not necessary at the 
present time to promote the foreign commerce of the 
United States on Trade Route No. 15B, and that both 
applications therefor should be denied.” 

Lykes’ service on the route was found to be “existing” 
and was admitted by both applicants to be adequate. The 
Commission held that because of section 605(c) it could not 
grant a subsidy to Bloomfield since its service was in pros¬ 
pect only, and, therefore, would be in addition to the existing 
service of Lykes, which was admittedly adequate. 

On the other hand, the denial of subsidy to Lykes was not 
stated to be because of any bar interposed by section 605(c). 
The Commission referred rather to the authority granted 
to it under section 601(a) and stated as a matter of policy 
that aid would be granted whenever “necessary to maintain 
adequate United States service on essential foreign trade 
routes.” Section 605(c) would clearly not have been a bar 
to granting a subsidy to Lykes, for Lykes was then the only 
existing United States-flag operator on the route therein 
involved. It seems obvious, therefore, that in considering 
adequately in connection with Lykes’ application, the Com¬ 
mission was not determining this issue under section 605(c), 
but rather giving effect to the policy of section 601(a). We 
do not abandon adequacy of service as a consideration in 
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our ultimate disposition of operating-differential subsidy 
applications, nor do we reject the other considerations pre¬ 
sented by interveners and those contributed in the recom¬ 
mended decision of the examiner, which, however, do not 
bear on the present issues under section 605(c). 

Although we take an optimistic view of the prospective 
traffic on the route, we do not herein attempt to evaluate 
the various tonnage forecasts that have been presented or 
to decide whether the figures projected for United States- 
flag participation therein should be revised up or down. The 
question of the number, type, and size of vessels which may 
or should be subsidized, and, indeed, the question of 
143 whether either or both applicants should be granted a 
subsidy must await our determinations under other 
sections of the Act. In this respect, the voluminous and 
comprehensive record and the chief examiner’s expert dis¬ 
tillation thereof in his recommended decision is informative, 
and, together with other material which may be required, 
can readily form the basis for the disposition of the other 
issues not yet decided. The exceptions of the various inter- 
venors, and those of applicants, have been carefully consid¬ 
ered, and except to the extent that they are consistent with 
this report they are overruled at this time. 

Conclusions 

The Board, therefore, concludes: 

1. Applicants Pacific Transport Lines, Inc. and Pa¬ 
cific Far East Line, Inc. are operating existing services 
on Service 2 of Trade Route No. 29 within the meaning 
of section 605(c) of the Act; 

2. The effect of the granting of operating-differential 
subsidy contracts to both of the applicants to the extent 
of their operations on Service 2 of Trade Route No. 29 
at the time of the filing of their applications would not 
be to give undue advantage or be unduly prejudicial as 
between citizens of the United States in the operation 
of vessels on the route; and 

3. The provisions of section 605(c) of the Act do not 
interpose a bar to the granting of operating-differential 
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subsidy contracts to both of the applicants for the 
operation of cargo vessels on Service 2 of Trade Route 
29 to the extent of their operations thereon at the time 
of the filing of their applications. 

All further questions which may arise under this or other 
sections of the Act are expressly reserved for future deter¬ 
mination. 

By the Board 

(S.) A. J. Williams 

Secretary 


144 Exhibit C 

Federal Maritime Board 
Maritime Administration 

United States Department op Commerce, Charles Sawyer, 
Secretary, Washington 25, D. C. 

Manning X4561 NR 52-86 

TWO SS LINES APPROVED BY FMB FOR OPERAT¬ 
ING SUBSIDY CONTRACTS 

Immediate Release —Friday, November 21,1952 

The Federal Maritime Board today authorized the execu¬ 
tion of operating-differential subsidy contracts with two 
West Coast steamship companies for the California-Trans¬ 
pacific freight service, A. W. Gatov, Chairman of the Fed¬ 
eral Maritime Board announced today. 

The two companies are Pacific Transport Lines, Inc., and 
Pacific Far East Lines, Inc., both of San Francisco. 

This brings to 15 the number of U. S. steamship companies 
holding operating-differential subsidy contracts with the 
Government. 

The purpose of the subsidies is to offset the difference 
in certain major operating costs borne by American com¬ 
panies in comparison with the lower foreign costs of com¬ 
petitors on the “essential trade routes’ 7 designated by the 
Federal Maritime Board. 


Today’s action authorizes Pacific Transport Lines to 
assign to subsidized service on the route four C-3 and one 
Victory type vessels which that company owns. Pacific Far 
East Lines will operate eight owned vessels, five of the C-2 
type and three Victory ships. The Board’s approval author¬ 
izes execution of contracts which would become effective 
for voyages commencing on and after January 1,1953. The 
contracts will terminate December 31,1962. 

In its decision today, the Board found that the services 
of the two lines are essential for the promotion, develop¬ 
ment, expansion and maintenance of the foreign commerce 
of the United States, as required by law, and that such ser¬ 
vices are required to meet foreign-flag competition and to 
promote the commerce of the United States. 

The contracts to be executed will also call for ship re¬ 
placement programs by the two companies. 

The contract authorized today with Pacific Transport 
Lines will call for the company to perform in the subsidized 
service, on schedules approved by the Maritime Administra¬ 
tion, not less than 24 nor more than 26 sailings per year. 
Pacific Far East Lines will agree to perform not less than 
36 nor more than 40 sailings per year. 

145 American President Lines, Ltd., also operates under 
a subsidy contract on the same trans-Pacific route 
which is designated as Trade Route No. 29, Freight Ser¬ 
vice 2. 

Subsidy payments under the new contracts will be based 
upon rates to be determined by the Federal Maritime Board 
after further calculations based upon the nature and extent 
of foreign-flag competition and the differentials between the 
United States and foreign costs. The keen foreign competi¬ 
tion which has been experienced in this trade is expected to 
increase because of the reentry of Japan’s merchant Fleet 
into commercial service, Mr. Gatov said. 

• •••••• 

187 Exhibit H 

Report of the Board ox Petition for Reconsideration 

American President Lines, Ltd. (hereinafter called 
“APL”), an intervener in this proceeding, filed on De- 
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cember 10, 1952 a petition for reconsideration of our de¬ 
cision of April 8, 1952, on the issues under section 605(c) 
of the Merchant Marine Act, 1936 (hereinafter called the 
“Act”), and for reconsideration of our administrative 
determination of November 21, 1952, under section 601, and 
other sections of the Act, approving the subsidy applica¬ 
tions of the two applicants for operation on Trade Bonte 
No. 29 and for public hearing thereon. APL simultaneously 
applied for leave to introduce as new evidence in the case 
traffic data for the route for 1950, 1951, and the first half 
of 1952. 

Our decision of April 8, 1952 under section 605(c) was 
made after extensive public hearing and arguments par¬ 
ticipated in by APL. Section 601, and other sections of 
the Act, upon which our November 21, 1952 action was 
based, contemplate administrative determinations and do 
not provide for public hearings. On June 17, 1952, States 
Steamship Company, an intervener, requested public hear¬ 
ings and oral arguments on issues arising under section 
601, and other pertinent sections of the Act. This request 
was denied, and we see no reason now to change our posi¬ 
tion on this point in the present instance at the request 
of APL. 

188 Apart from the issue as to a public hearing, we must 
deny the application of APL for reconsideration of 
our decision of April 8, 1952 and of our administrative 
determination of November 21, 1952, and for leave to file 
additional evidence, for the reasons set forth below: 

The application to reconsider the decision of April 8, 
1952 is denied on two grounds, first, because it was not 
filed within the time prescribed by our Buies of Procedure, 
section 201.233 (6 F. B. 4325), and, secondly, because in 
any event it is without merit. 

Our rule, section 201.233, provides: 

11 Time for filing petition for reargument , etc. A peti¬ 
tion for reargument or for reconsideration of final 
Commission (Board) action must be filed within sixty 
(60) days after the date of such action.” 

Eight months elapsed between the date of the decision and 
the APL application. APL argues that the decision of 
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April 8 was not final nntil the subsequent administrative 
determination of November 21 approving the subsidy appli¬ 
cations. We hold, however, that the findings under section 
605(c) are entirely distinct from findings required under 
other sections of the Act. The 605(c) questions were com¬ 
pletely and finally decided in April 1952, except for the 
determination of possible 605(c) questions arising between 
applicants Pacific Transport Lines, Inc. (hereinafter called 
“PTL”) and Pacific Far East Line, Inc. (hereinafter called 
“PFEL”) if one of them had failed to qualify under section 
601, and other pertinent sections of the Act. Since both 
PTL and PFEL have qualified for subsidy under our No¬ 
vember administrative determination, it has become un¬ 
necessary to decide any reserved issues under section 
605(c), in which issues APL was in no event interested. 
This reservation in no way lessoned the finality of our 
April decision on the matters covered thereby, which in¬ 
cluded a finding that: 

189 “2. The effect of the granting of operating- 

differential subsidy contracts to both of the ap¬ 
plicants (PTL and PFEL) to the extent of their opera¬ 
tions on service 2 of Trade Route No. 29 at the time 
of the filing of their applications (26 outward sailings 
for PTL and 58 outward sailings for PFEL) would not 
be to give undue advantage or be unduly prejudicial 
as between citizens of the United States (including 
APL) in the operation of vessels on the route.” 
(Bracketed words added.) 

Our decision of April 8, 1952 gave careful consideration 
to the extensive arguments of APL and to its position as 
a competitor. Compare 7. C. C. v. Jersey City, 322 U. S. 
503 at 514; Panhandle Eastern Pipe Line Co. v. Public 
Service Commission, 332 U. S. 507. 

In any event the petition of APL for reconsideration of 
our April decision and also of our November administra¬ 
tive determination must be denied on the merits. APL 
contends that Trade Route 29 is now over-tonnaged and 
that current traffic data shows that APL and other Ameri- 
can-flag lines now provide adequate service to take care 
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of the regular commercial cargoes, excluding iron ore, with¬ 
out any service from PTL or PFEL. APL then raises the 
issue of adequacy of service and charges that both our 
April decision and November administrative determination 
reached conclusions as to the service offered on the route 
based on traffic data which did not extend beyond 1949, 
which conclusions APL says are disproved by the later 
data which APL offers as a supplement to the record. 

We may repeat what we said in our April report that 
under section 605(c) adequacy of service is not an issue 
unless we first find that applicant’s proposed service is in 
addition to existing services, or unless we find that the 
granting of a subsidy would give undue advantage or be 
unduly prejudicial as between citizens of the United States. 
But we expressly found to the contrary on both of these 
issues, so that adequacy of service was not reached as an 
issue. But APL pursues the argument, contending that 
neither a decision on the question of undue prejudice under 
section 605(c) nor an administrative determination 
190 on the needs of the service under section 601 should 
be made in 1952 on a record which contains evidence 
running only through 1949. The answer to this contention 
is that before the April 1952 decision we had traffic data 
running through June 1951 supplied in part by APL and 
in part by PFEL, and before the November 1952 admin¬ 
istrative determination we had authoritative traffic data 
from our own records running through 1951 with some 
supplemental information for 1952, submitted in support 
of staff recommendations all of which did not contradict, 
but, on the contrary, supported the conclusions indicated 
by the earlier data. 

A. J. Williams, 

Secretary. 

December 31, 1952. 

• •••••• 
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215 Filed March 17, 1953 

Answer of Federal Maritime Board; A. W. Gatov, Chair¬ 
man of the Board ; Robert W. Williams, Vice-Chairman 
of the Board; and Charles Sawyer, Former Secretary 
of Commerce 

Now come the defendants, Federal Maritime Board; A. 
W. Gatov, Chairman of the Board; Robert W. Williams, 
Vice-Chairman of the Board; and Charles Sawyer, former 
Secretary of Commerce, and in answer to the complaint, say 
as follows: 

First Defense 

1. Answering paragraph 1 of the complaint, defendants 
deny each and every allegation therein. 

2. Answering paragraph 2 of the complaint, defendants 
admit the allegations therein. 

3. Answering paragraph 3 of the complaint, defendants 
admit the allegations therein. 

4. Answering paragraph 4 of the complaint, defendants 
aver that Section 106 of Reorganization Plan No. 21 of 1950 
speaks for itself, and defendants respectfully refer the 
Court to said plan (found as footnote to 46 TT.S.C. 1111) for 
the full meaning, purport and effect thereof. Except to the 
extent denied by the foregoing statement, the allegations of 

paragraph 4 of the complaint are admitted. 

216 5. Answering paragraph 5 of the complaint, defend¬ 
ants say that they are without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allegation 
that for purposes of service of process Pacific Transport 
Lines, Inc. (hereinafter called PTL) is doing business in 
the District of Columbia. Except to the extent denied by 
the foregoing statement, the allegations of paragraph 5 of 
the complaint are admitted. 

6. Answering paragraph 6 of the complaint, defendants 
say that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation that 
for purposes of service of process Pacific Far Eastern Line, 
Inc. (hereafter called PFEL) is doing business in the Dis¬ 
trict of Columbia. Except to the extent denied by the fore- 
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going statement, the allegations of paragraph 6 of the com¬ 
plaint are admitted. 

7. Answering paragraph 7 of the complaint, defendants 
admit that this is an action purportedly brought to review 
the action of the Federal Maritime Board awarding operat¬ 
ing-differential subsidy contracts to PTL and PFEL under 
Title VI of the Merchant Marine Act of 1936. Copies of 
said contracts are attached hereto as Exhibits A and B, and 
the Court is respectfully referred thereto for the full mean¬ 
ing, purport and effect thereof. Except to the extent ad¬ 
mitted by the foregoing statements, the allegations of para¬ 
graph 7 of the complaint are denied. 

8. Answering paragraph 8 of the complaint, defendants 
say that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation that 
Trade Route 29, Service 2, has been served since 1901 by 
plaintiff. Defendants admit that plaintiff since 1938 has 
been operating over Trade Route 29, Service 2, under an 
operating-differential subsidy contract and that plaintiff’s 
1947 contract covers 24-26 annual sailings by five vessels. 

Defendants further admit that PTL and PFEL were 
217 organized and commenced service in 1946. Defend¬ 
ants further aver that the full description of Trade 
Route 29, Service 2, is as follows: 

Between the California ports of Los Angeles and San 
Francisco and Yokohama, Osaka, Kobe, other Japanese 
ports (as traffic offers) Shanghai, other North China 
ports and ports in Manchuria and Korea (as traffic 
offers), Hong Kong, Manila, Philippine Islands out- 
ports, French Indo-China and Siam (as traffic offers): 
with privilege of calls at ports of U.S.S.R. in Asia. 

Except to the extent admitted by the foregoing statements, 
the allegations of paragraph 8 of the complaint are denied. 

9. Answering paragraph 9 of the complaint, defendants 
admit the allegations therein. 

10. Answering paragraph 10 of the complaint, defendants 
admit that the examiner issued his recommended decision 
on August 30, 1951. Defendants further say that the 
examiner’s recommended decision speaks for itself and the 
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Court is respectfully referred to said recommended decision 
(which is attached to the complaint as Exhibit A) for the 
full meaning, purport and effect thereof. Except to the ex¬ 
tent admitted by the foregoing statements, the allegations 
of paragraph 10 of the complaint are denied. 

11. Answering paragraph 11 of the complaint, defendants 
say that the Federal Maritime Board heard argument on 
the exceptions to the examiner’s recommended decision and 
on April 8, 1952, rendered its final decision under Section 
605(c) of the Merchant Marine Act of 1936. Defendants 
further say that the Federal Maritime Board’s decision of 
April 8,1952 (which is attached to the complaint as Exhibit 
B) speaks for itself, and the Court is respectfully referred 
to said decision for the full meaning, purport and effect 
thereof. Defendants admit that the provisions of Section 
605(c) set forth in the complaint are correct excerpts from 
said section, and the defendants respectfully refer the Court 
to the text of said statute for the full meaning, purport and 
effect thereof. Except to the extent admitted by the fore¬ 
going statements, the allegations of paragraph 11 of the 
complaint are denied. 

218 12. Answering paragraph 12 of the complaint, de¬ 

fendants admit that on November 21, 1952, a press 
release was issued on behalf of the Federal Maritime Board. 
A copy of said release is attached to the complaint as Ex¬ 
hibit C, and the Court is respectfully referred thereto for 
the full meaning, purport and effect thereof. Except to the 
extent admitted by the foregoing statements, the allegations 
of paragraph 12 of the complaint are denied. 

13. Answering paragraph 13 of the complaint, defendants 
admit that on December 9, 1952, plaintiff by its president 
sent a letter to the then Secretary of Commerce Charles 
Sawyer and that on December 11, 1952, the then Secretary 
of Commerce Charles Sawyer responded thereto. Copies 
of said letters are attached to the complaint as Exhibits D 
and E and the Court is respectfully referred thereto for the 
full meaning, purport and effect thereof. Except to the 
extent admitted by the foregoing statements, the allegations 
of paragraph 13 of the complaint are denied. 

14. Answering paragraph 14 of the complaint, defendants 
admit the allegations therein. 
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15. Answering paragraph 15 of the complaint, defendants 
admit that on December 31,1952, plaintiff delivered a letter 
to the Federal Maritime Board! Defendants further say 
that said letter (which is attached to the complaint as 
Exhibit G) speaks for itself and the Court is respectfully 
referred thereto for the full meaning, purport and effect 
thereof. Defendants further say that they are without 
knowledge or information sufficient to form a belief as to 
the truth of the allegation that said letter was delivered to 
PTL and PFEL. Except to the extent admitted by the fore¬ 
going statements, the allegations of paragraph 15 of the 
complaint are denied. 

16. Answering paragraph 16 of the complaint, defendants 
admit the allegations therein. 

17. Answering paragraph 17 of the complaint, defendants 
admit that on December 31, 1952 the Board entered into 

subsidy contracts with PTL and PFEL. Copies of 
219 said contracts are attached hereto as Exhibits A and 
B and the Court is respectfully referred thereto for 
the full meaning, purport and effect thereof. Except to the 
extent admitted by the foregoing statements, the allegations 
of paragraph 17 of the complaint are denied. 

18. Answering paragraph 18 of the complaint, defendants 
admit that Section 201.233 of the Federal Maritime Board’s 
Buies of Practice requires that a petition *‘ for reconsidera¬ 
tion of final Commission action must be filed within sixty 
(60) days after the date of such action.” Except to the 
extent admitted by the foregoing statement, the allegations 
of paragraph 18 of the complaint are denied. 

19. Answering paragraph 19 of the complaint, defendants 
say that the Federal Maritime Board issued its final decision 
on April 8, 1952 (a copy of which is attached to the com¬ 
plaint as Exhibit B) and caused to be issued a press release 
on November 21, 1952 (a copy of which is attached to the 
complaint as Exhibit C). The Court is respectfully referred 
to said copies of the final decision of April 8,1952 and the 

, press release of November 21, 1952 for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 19 
of the complaint are denied. 

20. Answering paragraph 20 of the complaint, defendants 




78 


admit that plaintiff filed a petition for reconsideration (a 
copy of which is attached to the complaint as Exhibit E), 
and the Court is respectfully referred to said copy of plain¬ 
tiff’s petition for reconsideration for the full meaning, 
purport and effect thereof. Defendants further admit that 
plaintiff’s pe-ition for reconsideration was denied by the 
Federal Maritime Board in its decision of December 31, 
1952 (a copy of which is attached to the complaint as Exhibit 
G) and the Court is respectfully referred to said copy of 
the decision of December 31, 1952 for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 20 
of the complaint are denied. 

220 21. Answering paragraph 21 of the complaint, de¬ 

fendants admit that the provisions of the Merchant 
Marine Act of 1936 set forth in paragraph 21 are correct 
excerpts from said statute and defendants respectfully refer 
the Court to said statute for the full meaning, purport and 
effect thereof. The Court is also respectfully referred to 
the copy of the examiner’s recommended decision which is 
attached to the complaint as Exhibit A for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 
21 of the complaint are denied. 

22. Answering paragraph 22 of the complaint, defendants 
admit that one of the exhibits introduced by the Maritime 
Commission contains the statement that plaintiff’s “service 
during 1938 was in a state of reorganization and not more 
than half its usual number of sailings were made that year.” 
Except to the extent admitted by the foregoing statement, 
the allegations of paragraph 22 of the complaint are denied. 

23. Answering paragraph 23 of the complaint, defendants 
admit that plaintiff is serving Trade Route 29 with 5 C3 
vessels. Defendants say further that the subsidy contract 
with PFEL (a copy of which is attached to this answer as 
Exhibit B) speaks for itself and the Court is respectfully 
referred to said copy of the contract for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 
23 of the complaint are denied. 
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24. Answering paragraph 24 of the complaint, defendants 
say that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation that 
plaintiff has continuously served Trade Route 29 since 1901. 
Defendants say further that the subsidy contracts with PTL 
and PFEL (copies of which are attached to this answer as 
Exhibits A and B) speak for themselves and the Court is 
respectfully referred to said copies of the contract for the 
full meaning, purport and effect thereof. 

221 25. Answering paragraph 25 of the complaint, de¬ 

fendants deny each and every allegation of paragraph 
25 of the complaint 

26. Answering paragraph 26 of the complaint, defendants 
admit that plaintiff intervened in the proceedings before the 
Board. Defendants further admit that Section 10(a) of the 
Administrative Procedure Act declares 4 4 That any person 
. . . adversely affected or aggrieved by such action within 
the meaning of any relevant statute shall be entitled to 
judicial review thereof.” Defendants particularly admit 
that plaintiff has no common law standing to seek judicial 
review. Except to the extent admitted by the foregoing 
statements, the allegations of paragraph 26 of the complaint 
are denied. 

Second Defense 

Defendant Charles Sawyer is not a proper or necessary 
party to this action in that he did not exercise any functions 
which may be vested in him by Section 106 of Reorganization 
Plan No. 21 of 1950 to review any determinations of the 
Federal Maritime Board alleged in the complaint. 

Third Defense 

The complaint fails to state a claim against defendants 
upon which relief can be granted. 

Fourth Defense 

The Court is without jurisdiction of this action since the 
matter involved does not exceed the value of $3,000. 


Fifth Defense 

The complaint does not present a justiciable controversy 
over which the Court has jurisdiction. 

Sixth Defense 

Plaintiff fails to state a claim against defendants in that 
it does not show any statutory right or legal interest enti¬ 
tling it to maintain this suit. 

222 Seventh Defense 

Plaintiff is without standing to obtain judicial review be¬ 
cause the present action is premature. 

Eighth Defense 

The Court has no jurisdiction to entertain the complaint 
because it is in effect a suit against the United States to 
which it has not consented. 

Ninth Defense 

The Court is without jurisdiction of the subject matter of 
this action in that plaintiff seeks to subject to judicial review 
executive action which is committed by law to the sole and 
exclusive discretion of the executive. 

Tenth Defense 

Plaintiff will not suffer any substantial or irreparable 
damage by reason of any of the acts complained of. 

Eleventh Defense 

Plaintiff is guilty of laches so that the present suit cannot 
be maintained. Although the Board reached its final de¬ 
cision on April 8,1952, the plaintiff did not file a petition for 
reconsideration until about eight months later and did not 
institute the present suit until about nine months later, all 
to the detriment of defendants. 
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Twelfth Defense 

The Federal Maritime Board is an unincorporated execu¬ 
tive agency of the United States and as such is not subject 
to suit in the present action. 

223 Wherefore, the defendants pray that the com¬ 
plaint be dismissed in all respects with costs to the 
defendants. 

Warren E. Burger, 
Assistant Attorney General. 
Edward EL Hickey, 
Attorney, Department of Justice. 

Of Counsel: 

Francis T. Greene, 

General Counsel, 

Federal Maritime Board. 

Max E. Halpbrn, 

Assistant General Counsel, 

Federal Maritime Board. 

Irving Mat/thman, 

Oliver Biddle, 

Attorneys, 

Department of Justice. 

Joseph A. Klausnxr, 

Attorney, 

Federal Maritime Board. 

[Exhibits A and B omitted.] 

• •••••• 
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Answer op Dependant Pacific Far East Line, Inc. 

First Defense 

The Court lacks jurisdiction of the subject matter of the 
action for the reasons that (1) the defendant Federal Mari¬ 
time Board is an agency of lie United States of America, 
that defendants Gatov and Williams are officers of the 
United States of America, and defendant Sawyer was an 
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officer of the United States at the time the action was filed 
and thereafter until January 19,1953, and that accordingly 
this suit is in substance an action against the United States 
of America which has not consented to be sued or waived 
its immunity from suit; (2) the matter in controversy in 
this action does not exceed the value of $3,000; (3) if the 
action of the Federal Maritime Board complained of is to 
any extent reviewable, its review is committed to the 
exclusive jurisdiction of the Courts of Appeals, and (4) 
plaintiff does not and will not suffer any legal wrong be¬ 
cause of the action of the Federal Maritime Board com¬ 
plained of, nor is it adversely affected or aggrieved by 
such action within the meaning of any relevant statute. 

Second Defense 

The complaint fails to state a claim upon which relief can 
be granted. 

333 Third Defense 

Defendant denies each and every allegation of the com¬ 
plaint not hereinafter expressly admitted. 

1. Defendant is not required to reply to the first para¬ 
graph of the complaint. However, defendant denies that 
this Court has jurisdiction under 28 U. S. C. § 1331 and Sec¬ 
tions 10(a) and (b) of the Administrative Procedure Act 
and denies that the matter in controversy exceeds the value 
of $3,000. 

2. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments of 
paragraph 2. 

3. Defendant admits the allegations of paragraph 3. 

4. Answering subparagraph 4(a), defendant admits that 
Charles Sawyer was, at the time the complaint was filed and 
thereafter until January 19, 1953, Secretary of Commerce, 
and, as such, his official residence was in the District of 
Columbia during this period. Defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the averment that Charles Sawyer is a citizen of the 
State of Ohio. The remaining allegations of paragraph 
4(a) are legal conclusions and do not require any reply. 
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Defendant admits the allegations of subparagraphs 4(b), 
(c) and (d) except that it is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments that A. W. Gatov is a citizen of California and that 
Robert W. Williams is a citizen of the State of Maryland. 

5. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments of 
paragraph 5. 

6. Defendant admits the averments of paragraph 6. 

7. Answering paragraph 7, defendant admits the aver¬ 
ments of the first sentence that defendant Board awarded 
operating-differential subsidy contracts to defendants PTL 
and PFEL and the averments of the second sentence 
thereof, and says it is not required to reply to the remain¬ 
ing averments of the paragraph. 

334 8. Answering the first sentence of paragraph 8, 

defendant admits that Essential Foreign Trade 
Routes, U. S. M. C. 1949, refers to Route 29, admits that it 
describes a Service 2 on that route, admits that such Service 
2 consists of freight service between California ports and 
far eastern ports at places including those averred, but in¬ 
cluding China as well, and denies the remaining averments 
of the sentence. It is without knowledge or information 
sufficient to form a belief as to the truth of the averments 
of the second and third sentences. The fourth and fifth 
sentences are argumentative, do not contain averments of 
fact, but only conclusions of the plaintiff, and Vequire no 
answers; however, if required to answer, defendant denies 
that the demand developed for American liners on Route 29 
after World War II was abnormally large or tha\t demand 
for American flag shipping space was well above normal 
requirements or that several new lines were organized and 
commenced service on the route in consequence thereof. 
Defendant avers that, on the contrary, the demand de¬ 
veloped for shipping space on Route 29 after World War II 
is in largest part the result of long range and continuing 
growth of traffic on the route. Defendant admits that PTL 
and PFEL were organized and commenced service on Route 
29 in 1946, that PTL was operating five vessels over the 
route in 1949 and PFEL five owned and five or six chartered 
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vessels, and denies the remaining averments of the sixth 
and seventh sentences of paragraph 8. Defendant avers 
that PFEL undertook to operate over the route to supply a 
service for the growing traffic on the route which APL, 
among others, would not or could not supply. 

9. Defendant admits the averments of paragraph 9. 

10. Defendant admits the averments of the first sentence 
of paragraph 10, and admits that Exhibit A is a true copy 
of the trial examiner’s report It is not required to answer 
the remaining averments of the paragraph because they set 
forth argument and conclusions of the plaintiff as to the 
basis of the recommendations in the decision of the trial 

examiner which speaks for itself. In any event, de- 
335 fendant denies that such conclusions of the plaintiff 
fully, fairly or accurately set forth the basis of the 
recommendations of the examiner, and denies all the aver¬ 
ments of the paragraph not hereinbefore expressly ad¬ 
mitted. 

11. Answering paragraph 11, defendant admits the aver¬ 
ments of the first sentence and admits that Exhibit B is a 
true copy of the report of the defendant Board dated April 
8, 1952. Defendant is not required to answer the second 
sentence. Defendant admits the averments of the third 
sentence and so much of the averments of the fourth sen¬ 
tence which allege the Board held plaintiff would not be 
unduly prejudiced by the grant of the subsidy applications, 
but denies that the remaining averments of the fourth sen¬ 
tence fully, fairly or accurately set forth the grounds there¬ 
fore, as to which the report speaks for itself. Defendant 
denies that the averments of the fifth and sixth sentences 
fully, fairly or accurately characterize the holdings of the 
Board’s April 8 report, wthich speaks for itself, and so 
denies them, and all averments of the paragraph not here¬ 
inbefore expressly admitted. 

12. Answering paragraph 12, defendant admits the aver¬ 
ments of the first three sentences but denies that the aver¬ 
ments of the first two sentences fully or fairly state the 
substance of the press release referred to therein, which 
specifically announced that the Board found the services 
of defendants PFEL and PTL to be essential for the pro- 
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motion, development, expansion and maintenance of the 
foreign commerce of the United States, among other things, 
as required by law. It is not required to answer the aver¬ 
ments of the fourth sentence because they are argumenta¬ 
tive and do not aver facts; if the defendant, however, is re¬ 
quired to answer, it denies them. 

13. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments of 
paragraph 13. 

14. Defendant admits the averments of paragraph 14, 

15. Answering paragraph 15, defendant admits that Ex¬ 
hibit G is a true copy of a letter received by defendant on 
December 31,1952 and is without knowledge or information 
sufficient to form a belief as to the truth of the remaining 

averments of the paragraph. 

336 16. Answering paragraph 16, defendant admits 

that Exhibit G is a true copy of the order of the 
Board issued December 31, 1952 denying plaintiff’s petition 
for reconsideration and says it is not required to respond 
to the remaining averments of the paragraph. 

17. Answering paragraph 17, defendant admits that Ex¬ 
hibit J, as amended, is a true copy of certain portions of a 
contract entered into between the defendant Board and 
PFEL on December 31, 1952 and says it is not required to 
answer the remaining averments of the paragraph. 

18. Answering paragraph 18, defendant denies the aver¬ 
ments of the first and last sentences thereof, and says that 
the remaining averments of the paragraph are altogether 
argumentative and require no answer. Nevertheless, de¬ 
fendant denies that the Board took no final action in its 
report of April 8, 1952. It avers that, on the contrary, the 
report disposed finally of any interest of the plaintiff in the 
proceedings, and avers further that the action of the Board 
taken with respect to the application of PFEL for a subsidy 
subsequent to the report of April 8,1952 consisted solely of 
a determination to enter into a contract with defendant 
PFEL awarding less by way of subsidy than defendant 
PFEL applied for, and less than the report of the Board on 
April 8,1952 held defendant PFEL was entitled to by law 
so far as the interests of the plaintiff are concerned. De- 
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fendant avers that such a determination is committed by 
law to the discretion of the Board without requirement of 
further notice or hearing, and that the plaintiff suffered 
thereby no legal wrong nor was it adversely affected or 
aggrieved by it. Accordingly, defendant denies that any 
requirement or reason otherwise existed, as the matter 
affected the plaintiff and others not parties to the contracts, 
for the Board to make any public decision as to the contract 
of subsidy it awarded to defendant PFEL, or as to adequacy 
of the service on Route 29, and denies that it acted to enter 
into the contract on data which stopped with 1949. Defend¬ 
ant denies that plaintiff had no way of filing a petition for 
reconsideration of the April 8 report of the Board 
337 prior to the determination of the Board to enter into 
the contract and its announcement of that deter¬ 
mination and denies further that the April 8 report, as it 
affected the status of the plaintiff in the proceeding, was an 
interlocutory opinion. Defendant is without knowledge or 
information sufficient to form a belief as to the averments 
that plaintiff knows of no way it could have filed such a 
petition, nor any way the April 8 report of the Board can 
be held to be final Board action. Defendant accordingly 
denies all averments of the paragraph not hereinbefore 
expressly admitted. 

19. Answering paragraph 19, defendant says it is not 
required to respond to the averments of the first and second 
sentences because they are argumentative, but, if required, 
denies the averments of the first sentence, denies the Board 
read out any requirement of statute and denies the remain¬ 
ing averments of the second sentence. Answering the third 
sentence, defendant denies the Board held in its April 8 
decision that it would dispose of the application without 
considering the adequacy of the American-flag service, and 
avers that the Board, upon making the determination that 
the plaintiff and all other interested competing lines would 
not be unduly prejudiced nor defendant unduly advantaged 
by the grant of the application for subsidy, finally disposed 
of plaintiff’s interest in the proceeding and the application 
of Section 605(c) to this case, and proceeded on the matter 
thereafter according to the requirements of Section 601 and 
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other apposite provisions of the Merchant Marine Act of 
1935, and defendant further denies that the decision of the 
Board on November 21,1952 and the announcement thereof 
fail to reflect any determination required of the Board by 
the Merchant Marine Act of 1936. Answering the fourth 
sentence, defendant denies that the Board disregarded any 
proper inquiry and denies that the Board violated Sections 
605(c), 601(a) or any other provision of the Merchant 
Marine Act of 1936. 

20. Answering paragraph 20, defendant denies the de¬ 
cision of the Board to enter into the subsidy contract 

338 with defendant PFEL was in any respect arbitrary, 
or an abuse of discretion, and says it is not required 
to respond to the remaining averments of the paragraph 
because they are hypothetical and argumentative and not 
averments of fact. Nevertheless defendant denies the aver¬ 
ments of the first five sentences thereof, admits the aver¬ 
ments of the sixth sentence and denies all the remaining 
averments of the paragraph. 

21. Answering paragraph 21, defendant denies that the 
Board’s decision to enter into a subsidy contract with 
defendant PFEL was in any respect a distortion of the 
policy of the Merchant Marine Act, unlawful, arbitrary or 
an abuse of discretion, and says it is not required to respond 
to the remaining averments of the paragraph because they 
are hypothetical and argumentative. Nevertheless, defend¬ 
ants admits the averments of the first sentence; says as to 
the second sentence that the report of the examiner speaks 
for itself, and is without knowledge or information suffi¬ 
cient to form a belief as to the remaining averments of that 
sentence and the third sentence; denies the averments of 
the fourth, and fifth sentences and all the remaining aver¬ 
ments of the paragraph. 

22. Answering paragraph 22, defendant admits the Board 
found in its April 8 report that there was no undue prejudice 
to plaintiff on a number of grounds, and denies that the 
improvement of the plaintiff’s traffic situation in 1949 as 
compared with 1938 was the sole or even an important 
factor in the determination, and denies that the finding 
above referred to or the selection of plaintiff’s traffic in 
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1938 as a basis of comparison was in any respect arbitrary 
and an abuse of discretion. Defendant is not required 
to answer the remaining averments of the paragraph be¬ 
cause they are argumentative and not averments of rele¬ 
vant facts, but, nevertheless says it is without knowledge 
or information sufficient to form a belief as to the truth 
of the averments of the second sentence, which are in any 
case immaterial; denies the averments of the third and 
fourth sentences, averring that the traffic handled by the 
plaintiff as a subsidized operator continued to in- 
339 crease from 1946 on, that in 1949 it operated at more 
than 90 percent capacity outbound, while defendant 
PFEL, as a non-subsidized operator, operated at 87 percent 
capacity, that the traffic carried since 1946 by defendant 
PFEL was not traffic previously carried by plaintiff but 
rather new traffic due to the growth of the route; denies 
the averments of the fifth sentence and all the remaining 
averments of the paragraph. 

23. Defendant is not required to answer paragraph 23 
because it is argument and does not aver material facts, 
but if required, defendant denies that the subsidy contract 
entered into between the Board and defendant PFEL as 
regards replacement of vessels constitutes an undue ad¬ 
vantage to defendant or is in any respect in violation of 
Section 605(c) of the Merchant Marine Act and denies all 
the material averments of fact in the paragraph. 

24. Defendant is not required to answer paragraph 24 
because it is argument, speculative and hypothetical and 
does not aver material facts, but, if required, defendant 
denies all the averments of fact contained in the paragraph. 

25. Defendant is not required to answer paragraph 25 
because it is argument, speculative and hypothetical, but, 
if required, defendant denies all the averments of fact 
contained in the paragraph. 

26. Answering paragraph 26, defendant says it is not 
required to answer the averments of the first, second and 
fourth sentences; admits the averments of the third sen¬ 
tence that plaintiff intervened in and became a party to the 
proceeding before the Board, admits the averments of the 
fifth sentence that plaintiff has no common law standing to 
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seek judicial review of a grant of subsidy to its competi¬ 
tors ; and except as hereinbefore specifically admitted denies 
each and every allegation set forth in the paragraph. 

340 Fourth Defense 

Plaintiff has suffered no injury by reason of the fact 
that the Board has entered into the subsidy contract com¬ 
plained of with defendant PFEL and can suffer none in the 
future by reason thereof. 

Fifth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL involves the national defense, the promotion and 
development of the foreign trade and the foreign policy of 
the United States and for this reason among others is com¬ 
mitted by law to the discretion of the Board; judicial review 
thereof, in any case, is precluded by statute. 

Sixth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL was not arbitrary, capricious, an abuse of discretion, 
or otherwise in violation of law, or short of statutory right; 
in taking that action the Board observed in all respects 
the procedure required by law and the action was supported 
by substantial evidence to the full extent required by law. 

Seventh Defense 

Plaintiff had full notice on or about April 8, 1952 that 
the Board held its interest in the matters complained of 
to be at an end. Plaintiff as an intervenor took no action, 
as did other intervenors, within the time prescribed by 
rule to obtain a reconsideration of that report, and re¬ 
frained from bringing this action until January 2, 1953, 
after the Board and the other defendants had entered into 
the contracts complained of. Plaintiff has thereby been 
guilty of such laches as should in equity bar the plaintiff 
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from maintaining this action. 

341 Having fnlly answered the complaint, defendant 
PFEL says the plaintiff is not entitled to the judg¬ 
ment demanded in respect thereof or any judgment and 
that the complaint should be dismissed with costs. 

Odell Kominebs, 

Tower Building, 

Washington 5, D. C. 

Henry G. Fischer, 

Dupont Circle Building, 

Washington 6, D. C. 

Irving R. M. Panzer, 

Dupont Circle Building, 

Washington 6, D. C. 

Attorneys for Defendant, 

Pacific Far East Line, Inc . 

Radner, Zito, Nominees and Fort, Fischer, Willis and 
Panzer, Of Counsel. 

• •••••• 

343 Filed March 17,1953 

Answer op Pacific Transport Lines, Inc. 

Pacific Transport Lines, Inc., for its answer to the com¬ 
plaint, alleges: 

1. Answering paragraph 1 of the complaint, it admits 
that the plaintiff seeks a declaratory judgment and a perma¬ 
nent injunction and except as admitted, it denies each and 
every other allegation thereof; 

2. It admits all the allegations in paragraph 2 thereof; 

3. It admits all the allegations in paragraph 3 thereof; 

4. It admits all the allegations in paragraph 4 thereof, 
except that it denies the allegations of paragraph 4(a) and 
alleges that the responsibilities of the Secretary of Com¬ 
merce in respect to subsidy contracts under Title VI of the 
Merchant Marine Act, 1936 and the general policies relating 
thereto are set forth in Section 106 of Reorganization Plan 
No. 21 of 1950 (3 C.R. F.R. 1950, Supp. p. 173); 
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344 5. It admits the allegations in paragraph 5 of the 
complaint; 

6. It admits the allegations in paragraph 6 of the com¬ 
plaint ; 

7. Answering paragraph 7 of the complaint, it admits 
that this action attempts to review the action of the defend¬ 
ant Board in awarding operating differential subsidy con¬ 
tracts to the defendants PTL and PFEL under Title VI of 
the Merchant Marine Act, 1936; it admits that on November 
21, 1952, the Board issued a press release, a copy of which 
is annexed to the complaint as Exhibit C; it admits that on 
that date, the Board awarded to each line a 10-year subsidy 
contract in the service designated by the Board as Trade 
Route No. 29, Service 2. Except as herein specifically ad¬ 
mitted, PTL denies each and every other allegation thereof; 

8. Answering paragraph 8 of the complaint, it admits 
that Trade Route No. 29 is substantially as described in said 
paragraph; that plaintiff has operated over Route No. 29 
under an operating-differential subsidy contract since 1938; 
that plaintiff’s subsidy contract covers 24-26 annual sailings 
by five vessels on the said Route No. 29; that PTL and 
PFEL were organized and commenced service in 1946 and 
that in 1949 PTL was operating five vessels and PFEL an 
average of about 11 vessels, of which 6 were chartered ves¬ 
sels, as set forth in said paragraph 8. Except as herein 
specifically admitted, it denies each and every other allega¬ 
tion thereof; 

9. It admits the allegations in paragraph 9 of the com¬ 
plaint; 

10. Answering paragraph 10 of the complaint, it admits 
that the examiner for the Board wrote a recommended de¬ 
cision served August 30, 1951, and that Exhibit A 

345 annexed to the complaint is a true copy thereof. It 
refers to the said Exhibit A for the contents thereof 

and, except as herein specifically admitted, it denies each 
and every other allegation thereof; 

11. Answering paragraph 11 of the complaint, it admits 
that Section 605(c) of the Merchant Marine Act, 1936 pro¬ 
vides in part as quoted in said paragraph 11; that the Board 
on April 8, 1952, issued its decision after hearing argu¬ 
ment on exceptions to its examiner’s recommended decision; 
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and that Exhibit B annexed to the complaint is a true copy 
of the Board’s decision of April 8, 1952. Except as herein 
specifically admitted, PTL denies each and every other alle¬ 
gation thereof; 

12. Answering paragraph 12 of the complaint, it admits 
that the Board on November 21,1952, issued a press release, 
a copy of which is annexed to the complaint as Exhibit C. 
Except as herein specifically admitted, PTL denies each and 
every other allegation of paragraph 12 and alleges that Ex¬ 
hibit C was a mere press release announcing the award of 
the subsidy, did not state nor purport to state the basis of 
the subsidy award to PTL and that such basis and the rea¬ 
sons therefor were summarized in a letter dated December 2, 
1952 from the Board to PTL, a copy of which is annexed 
hereto and marked Exhibit 1; 

13. Answering paragraph 13 of the complaint, it denies 
any knowledge or information thereof sufficient to form a 
belief; 

14. It admits the allegations of paragraph 14 of the com¬ 
plaint ; 

15. Answering paragraph 15 of the complaint, it admits 
that Exhibit G is a copy of a letter that was delivered 

346 to the defendant Board at about 10:30 a.m. on De¬ 
cember 31, 1952, and to defendants PTL and PFEL 
on December 31, 1952. Except as specifically admitted 
herein, it denies each and every other allegation thereof and 
specifically denies that the said letter had or imposed any 
legal consequences upon the defendants; 

16. Answering paragraph 16 of the complaint, it admits 
that on December 31, 1952, at about 4:00 p.m., the Board 
announced its decision denying plaintiff’s petition for re¬ 
consideration and that Exhibit G attached to the complaint 
is a true copy of the Board’s decision. It refers to the said 
Exhibit G for the contents thereof and except as herein 
specifically admitted, it denies each and every other alle¬ 
gation thereof; 

17. Answering paragraph 17 of the complaint, it admits 
that on December 31, 1952, after its announcement of its 
decision denying the petition for reconsideration, the Board 
entered into operating differential subsidy contracts with 
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PTL and PFEL; that Exhibits I and J attached to the com¬ 
plaint are portions of such contracts. Except as specifically 
admitted herein, it denies each and every other allegation 
thereof; 

18. Answering paragraph 18 of the complaint, it denies 
each and every allegation thereof, except that it admits that 
the rules of the Board require that a petition for recon¬ 
sideration of final board action be filed within sixty days 
after the date of such action; 

19. Answering paragraph 19 of the complaint, it denies 
each and every allegation thereof, except that it admits that 
the Board in its decision of April 8,1952, properly held that 

it need make no determination under Section 605(c) 
of the Merchant Marine Act, 1936 as to the adequacy 
of existing American-flag service; 

20. Answering paragraph 20 of the complaint, it denies 
each and every allegation thereof; 

21. Answering paragraph 21 of the complaint, it denies 
each and every allegation thereof except that it admits that 
the policy declaration in the Merchant Marine Act, 1936 pro¬ 
vides in part for the promotion of a United States-flag mer¬ 
chant marine “ sufficient to carry a substantial portion of the 
water-borne export and import foreign commerce of the 
United States”; and that the examiner properly recom¬ 
mended as a target for outbound traffic on Route No. 29 a 
participation of 67%% to be carried by American-flag 
vessels; 

22. Answering paragraph 22 of the complaint, it denies 
each and every allegation therein set forth, except that it 
admits that the Board in its decision of April 8,1952, prop¬ 
erly found that there was no undue prejudice to plaintiff; 

23. Answering paragraph 23 of the complaint, it denies 
each and every allegation therein set forth, insofar as they 
apply to PTL, except that it admits that in its original de¬ 
scription of Trade Route No. 29, the former United States 
Maritime Commission referred to 24-26 sailings per year 
for Freight Service No. 2 of said route. However, the Com¬ 
mission’s publication entitled “Foreign Trade Routes of 
the American Merchant Marine” issued in May 1949 indi¬ 
cates that such reference to frequency of service was based 
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merely upon subsidy contracts then in effect The only sub¬ 
sidy contract in effect during 1949 for service on Route No. 
29 was the contract between the Commission and plaintiff. 
Said contract did not establish or purport to estab- 

348 lish the quantity of service deemed necessary in 1949 
or which might be found necessary in the future; 

24. Answering paragraph 24 of the complaint, it denies 
each and every allegation thereof insofar as they apply 
toPTL; 

25. Answering paragraph 25 of the complaint, it denies 
each and every allegation thereof; 

26. Answering paragraph 26 of the complaint, it admits 
that plaintiff intervened in the proceedings before the 
Board under Section 605(c) of the Merchant Marine Act, 
1936; it admits that plaintiff has no common law standing 
to seek judicial review of the action of the Board granting 
an operating subsidy to PTL. Except as specifically ad¬ 
mitted herein, it denies each and every other allegation 
thereof. 

For a Second Separate and Complete Defense, Defendant 

PTL Alleges : 

27. On May 7, 1946, shortly after the resumption of pri¬ 
vate commercial shipping operations following the end of 
hostilities of World War II, defendant PTL was organized 
by incorporation under the laws of the State of California 
for the purpose of establishing and maintaining a trans¬ 
pacific shipping service with regular advertised ports of 
call between California ports and ports in the Far East 
included in Trade Route No. 29. Such service was inaugu¬ 
rated in 1946, and has been maintained continuously since 
that year. Defendant PFEL also was incorporated and 
commenced a similar trans-Pacific service during 1946 and 
has since maintained its service. Before the inauguration 
of its service, and during the early stages of its develop¬ 
ment, PTL acquired by purchase four C-3 and one Victory- 

type vessels which still comprise its fleet of five 

349 owned vessels. (By its subsidy contract herein re¬ 
ferred to, it has agreed to replace said Victory-type 

vessel at an early date with another vessel of a type suitable 
to the Board.) 



95 


28. During 1946 and as a result of proceedings before the 
United States Maritime Commission, predecessor of the 
present Board, similar to those involved here, plaintiff APL 
was granted a renewal of its subsidy contract covering its 
trans-Pacific freight service on Service 2, Trade Route No. 

29. In addition to this service, as to which APL has en¬ 
joyed a subsidy since 1938, APL operates a subsidized 
trans-Pacific service on the same trade route of combination 
passenger-freighter vessels and a subsidized round-the- 
world service which lifts cargo at California ports destined 
for Far East countries included in Trade Route No. 29. 
Furthermore, APL operates a non-subsidized service from 
the Atlantic Coast to the Straits Settlement and in such serv¬ 
ice also transports cargo between California ports and Far 
East countries included in Trade Route No. 29. An applica¬ 
tion filed by APL for a subsidy on this last mentioned serv¬ 
ice is presently pending before the Board. 

29. Anticipating increased competition from foreign-flag 
operators with low cost operations in the trans-Pacific 
trade, and the need of a subsidy to enable it to meet such 
low cost foreign-flag competition, PTL filed on June 16, 
1949, its application for an operating-differential subsidy 
on its five owned vessels, substantially identical to the sub¬ 
sidy enjoyed by APL in its trans-Pacific freighter service 
and in its other competing subsidized services. Pursuant 
to the provisions of the Merchant Marine Act, 1936, as 

amended, and its established procedures in such 
350 cases, the United States Maritime Commission, pred¬ 
ecessor of the present Board, issued a notice on 
July 22, 1949, scheduling public hearing on all those issues 
respecting which public hearing is required under the Act, 
such notice stating the purpose of such hearing to be as 
follows: 

“The purpose of the hearing is to receive evidence 
relevant to determinations with the Commission is re¬ 
quired, after hearing, to make pursuant to the pro¬ 
visions of Section 605(c) of the Merchant Marine Act, 
1936, as amended.’* 

30. A few months later, on October 10, 1949, defendant 
PFEL filed its application for an operating-differential 
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merely upon subsidy contracts then in effect. The only sub¬ 
sidy contract in effect during 1949 for service on Route No. 
29 was the contract between the Commission and plaintiff. 
Said contract did not establish or purport to estab- 

348 lish the quantity of service deemed necessary in 1949 
or which might be found necessary in the future; 

24. Answering paragraph 24 of the complaint, it denies 
each and every allegation thereof insofar as they apply 
to PTL; 

25. Answering paragraph 25 of the complaint, it denies 
each and every allegation thereof; 

26. Answering paragraph 26 of the complaint, it admits 
that plaintiff intervened in the proceedings before the 
Board under Section 605(c) of the Merchant Marine Act, 
1936; it admits that plaintiff has no common law standing 
to seek judicial review of the action of the Board granting 
an operating subsidy to PTL. Except as specifically ad¬ 
mitted herein, it denies each and every other allegation 
thereof. 

Foe a Second Separate and Complete Defense, Defendant 

PTL Alleges: 

27. On May 7, 1946, shortly after the resumption of pri¬ 
vate commercial shipping operations following the end of 
hostilities of World War II, defendant PTL was organized 
by incorporation under the laws of the State of California 
for the purpose of establishing and maintaining a trans¬ 
pacific shipping service with regular advertised ports of 
call between California ports and ports in the Far East 
included in Trade Route No. 29. Such service was inaugu¬ 
rated in 1946, and has been maintained continuously since 
that year. Defendant PFEL also was incorporated and 
commenced a similar trans-Pacific service during 1946 and 
has since maintained its service. Before the inauguration 
of its service, and during the early stages of its develop¬ 
ment, PTL acquired by purchase four C-3 and one Victory- 

type vessels which still comprise its fleet of five 

349 owned vessels. (By its subsidy contract herein re¬ 
ferred to, it has agreed to replace said Victory-type 

vessel at an early date with another vessel of a type suitable 
to the Board.) 
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28. During 1946 and as a result of proceedings before the 
United States Maritime Commission, predecessor of the 
present Board, similar to those involved here, plaintiff APL 
was granted a renewal of its subsidy contract covering its 
trans-Pacific freight service on Service 2, Trade Route No. 

29. In addition to this service, as to which APL has en¬ 
joyed a subsidy since 1938, APL operates a subsidized 
trans-Pacific service on the same trade route of combination 
passenger-freighter vessels and a subsidized round-the- 
world service which lifts cargo at California ports destined 
for Far East countries included in Trade Route No. 29. 
Furthermore, APL operates a non-subsidized service from 
the Atlantic Coast to the Straits Settlement and in such serv¬ 
ice also transports cargo between California ports and Far 
East countries included in Trade Route No. 29. An applica¬ 
tion filed by APL for a subsidy on this last mentioned serv¬ 
ice is presently pending before the Board. 

29. Anticipating increased competition from foreign-flag 
operators with low cost operations in the trans-Pacific 
trade, and the need of a subsidy to enable it to meet such 
low cost foreign-flag competition, PTL filed on June 16, 
1949, its application for an operating-differential subsidy 
on its five owned vessels, substantially identical to the sub¬ 
sidy enjoyed by APL in its trans-Pacific freighter service 
and in its other competing subsidized services. Pursuant 
to the provisions of the Merchant Marine Act, 1936, as 

amended, and its established procedures in such 
350 cases, the United States Maritime Commission, pred¬ 
ecessor of the present Board, issued a notice on 
July 22, 1949, scheduling public hearing on all those issues 
respecting which public hearing is required under the Act, 
such notice stating the purpose of such hearing to be as 
follows: 

“The purpose of the hearing is to receive evidence 
relevant to determinations with the Commission is re¬ 
quired, after hearing, to make pursuant to the pro¬ 
visions of Section 605(c) of the Merchant Marine Act, 
1936, as amended.” 

30. A few months later, on October 10, 1949, defendant 
PFEL filed its application for an operating-differential 
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subsidy on Service 2, Trade Route No. 29, seeking a subsidy 
not only on five C-2 type vessels owned and operated by it 
in the trans-Pacific trade, but also on five or six additional 
vessels to be acquired by it if a subsidy were granted. By or¬ 
der of the United States Maritime Commission public hear¬ 
ing on the issues arising under Section 605(c) of the Act 
involved in PFEL’s application was consolidated with the 
public hearing of similar issues involved in PTL’s appli¬ 
cation. 

31. Both before the commencement of such consolidated 
hearing and during the course thereof, interventions were 
filed by other steamship companies operating competing 
services on Trade Route No. 29, including APL and States 
Steamship Company (herein called “States”)- Through¬ 
out the hearing under Section 605(c) of the Act, the inter¬ 
veners and APL and States particularly, opposed vigor¬ 
ously the making of the determinations under Section 605(c) 
that were necessary to qualify PTL and PFEL for further 
consideration under other sections of the Act in respect to 
their subsidy applications. 

32. The consolidated hearing under Section 605(c) 
351 of the Act commenced in San Francisco, California, 
on December 6, 1949, and continued through Decem¬ 
ber 13, 1949. The hearing was then reconvened in Wash¬ 
ington, D. C. on February 13, 1950, and continued through 
March 7, 1950. Although demanded by PTL and PFEL, 
the plaintiff APL refused to produce witnesses at such hear¬ 
ing in Washington, D. C. and required the hearing to be ad¬ 
journed until a later date at San Francisco for the produc¬ 
tion of testimony and evidence by APL. The final hearing 
reconvened again in San Francisco on July 19, 1950, and 
continued through August 8,1950. 

33. The several months that followed were devoted by 
counsel of the parties to the analysis of the voluminous 
record developed during the three-session hearing consist¬ 
ing of over 5,000 pages of transcript and approximately an 
equal number of pages of written exhibits. Furthermore, 
pursuant to stipulation of parties and order of the Chief 
Examiner, the record was kept open for the purpose of in¬ 
troducing additional material specified by counsel for the 
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respective parties including statistics and other current 
data regarding traffic moving on Trade Route No. 29. Ac¬ 
cordingly, when all briefs were filed and the cause was sub¬ 
mitted to the Chief Examiner for his Recommended De¬ 
cision in March, 1951, the respective parties, including 
APL, had opportunity, and availed themselves of the oppor¬ 
tunity, to make current and bring down to date statistics 
and data regarding such traffic. The voluminous record 
aforementioned, including such additional current traffic 
data, and the extensive briefs exchanged and filed by the 
parties, including APL, were taken under consideration by 
the Chief Examiner and were analyzed and dis- 
352 cussed in detail in a Recommended Decision issued 
by him on August 30,1951, copy of which is attached 
to the complaint as Exhibit A. In his Recommended De¬ 
cision, the Chief Examiner made detailed findings of fact 
and issued his recommendation to the Board as to the de¬ 
terminations it should make under Section 605(c) of the 
Act. 

34. Detailed written exceptions to the Recommended 
Decision of the Chief Examiner were filed with the Board 
by the various parties, including APL. PTL filed a memo¬ 
randum with the Board in support of the Recommended 
Decision. Pursuant to notice duly scheduling the same, 
oral argument on the exceptions and supporting memo¬ 
randum was heard by the full membership of the Board 
on December 17 and 18, 1951, at Washington, D. C. At 
such hearing APL continued to introduce additional cur¬ 
rent traffic statistics and data in purported support of their 
arguments challenging the Recommended Decision of the 
Chief Examiner. 

35. With the entire record before it, consisting of the 
voluminous transcript of testimony and documentary evi¬ 
dence adduced at the hearings aforementioned, the ex¬ 
tensive briefs of all parties filed with the Chief Examiner, 
the Recommended Decision of the Chief Examiner, the ex¬ 
ceptions to the Recommended Decision filed by the various 
parties, the supporting memorandum filed by PTL, the 
arguments on the exceptions and supporting memorandum 
made at the hearing before the Board on December 17 
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and 18, 1951, and the additional current traffic data and 
statistics submitted by the parties, including APL, between 
August 8,1950 and December 17,1951, the Board took under 
submission the determinations required of it under Section 
605(c) of the Act in respect to the applications of both PTL 
and PFEL. 

353 36. Less than four months later, the Board, on 
April 8, 1952, issued its written decision announcing 

the determinations required and made by it under Section 
605(c) of the Act. Such decision is attached to the com¬ 
plaint as Exhibit B. By virtue of its determinations that 
both PTL and PFEL were existing operators within the 
meaning of Section 605(c) of the Act and were, therefore, 
not required to establish inadequacy of service by other 
American-flag operators and that the granting of subsidies 
to PTL and PFEL would not result in undue prejudice to 
any competing American-flag operator, including APL, or 
undue advantage to PTL or PFEL in respect to any such 
competing operator, the Board determined and concluded 
that the provisions of Section 605(c) of the Act did not in¬ 
terpose any bar to the granting of a subsidv contract to 
either PTL or PFEL. 

37. Pursuant to the Rules of Procedure of the Board and 
within the time limits prescribed therein, States filed with 
the Board on June 16, 1952, a petition for reconsideration 
of the Board’s decision of April 8,1952. Following the fil¬ 
ing of replies by PTL and PFEL to such petition, and after 
consideration by it, the Board, on July 24, 1952, issued an 
order denying States’ petition for reconsideration on the 
grounds that all matters discussed in the petition had been 
fully argued and considered. 

38. Following the Board’s decision on April 8, 1952, re¬ 
specting determinations under Section 605(c) of the Act, 
the Board undertook consideration of other administra¬ 
tive determinations required under other sections of Title 
VI of the Act as a prerequisite to the granting of a subsidy 
application. Inasmuch as such administrative determina¬ 
tions are based entirely on national policy considera- 

354 tions (e. g., a merchant marine adequate for national 
defense, etc.) and do not at all involve adversary in- 
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terests which are adjudicated after public hearing under 
Section 605(c), no hearing is prescribed or even indicated 
by the Act as a prerequisite to making such other adminis¬ 
trative determinations. Unlike the procedure followed by 
the Board in making determinations under Section 605(c) 
after consideration of the record developed at a consoli¬ 
dated hearing, the Board, after its decision of April 8,1952, 
processed each application separately and independently 
in the consideration of the other determinations required of 
it before granting each application. 

39. All determinations required of the Board under Title 
VI of the Act as a prerequisite to the granting of a subsidy 
application, in addition to those determinations previously 
made by it on April 8, 1952, under Section 605(c) of the 
Act, were made and the subsidy sought by PLT on its five 
owned vessels on Service 2, of Trade Route No. 29 was 
awarded, by action taken by the Board on November 21, 
1952. Similar action was taken the same date by the Board 
respecting the application of PFEL, such subsidy award, in 
its case, being made applicable to eight vessels. The de¬ 
terminations made by the Board in its award of a subsidy 
to PTL are set forth in Exhibit 1 hereof. 

40. Upon receipt of Exhibit 1, which also sets forth the 
terms of the subsidy award made to PTL, PTL addressed a 
letter to the Board under date of December 3,1952, accept¬ 
ing the subsidy award and the terms thereof. A copy of 
this last mentioned letter is attached hereto and marked 

Exhibit 2. 

355 41. On December 10, 1952, APL filed with the 

Board a petition seeking reconsideration of the de¬ 
terminations by the Board under Section 605(c) of the Act, 
made in its decision of April 8, 1952, and the determina¬ 
tions and the subsidy award to both PTL and PFEL made 
by the Board on November 21, 1952. Subsequently on De¬ 
cember 16, 1952, PTL filed its reply to APL’s petition for 
reconsideration and a similar reply was filed by PFEL. 
After consideration by the Board of APL’s petition for re¬ 
consideration, and the replies of PTL and PFEL, the Board 
on December 31, 1952, issued its written report and order 
attached to the complaint as Exhibit G. As shown in said 
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Exhibit G, the Board by such report and order denied 
APL’s petition for reconsideration in respect of the Board’s 
decision of April 8, 1952, on the grounds, first, that it was 
not filed within the time prescribed by the Board’s Rules of 
Procedure, and second, that in any event it was without 
merit. The Board also denied APL’s application for recon¬ 
sideration of the action of the Board on November 21,1952, 
pointing out that such action consisted of administrative de¬ 
terminations under Section 601 and other sections of the 
Act, which do not provide for public hearings. 

42. Upon the denial of APL’s petition for reconsideration 
by the Board, a formal subsidy contract was entered into 
and executed on December 31,1952, by duly authorized offi¬ 
cials of the Board and officers of PTL. This formal contract 
between the Board and PTL incorporated in substance the 
terms and conditions of the subsidy award to PTL as set 
forth in Exhibit 1. On January 2, *1953, APL filed this ac¬ 
tion seeking a court review of the foregoing administrative 
determination of the Board, a declaratory judgment and a 
permanent injunction. 

356 43. In the processing of the PTL subsidy applica¬ 

tion and in awarding a subsidy to PTL, the Board 
took full account of the rights of APL, followed all pro¬ 
cedures prescribed by law, and made all necessary findings 
and determinations; and all of such findings and determi¬ 
nations were supported by proper and substantial evidence. 

44. By reason of the premises, APL is not entitled to the 
relief sought in the complaint. 

For a Third Separate and Complete Defense, Defendant 

PTL Alleges 

45. The action of the Board in awarding a subsidy con¬ 
tract to defendant PTL is not re viewable in this action 
because: 

(a) The Merchant Marine Act, 1936 (46 U. S. C. 1101 ff.) 
precludes judicial review of the action of the Board in 
awarding a subsidy contract to defendant PTL, and such 
action is committed by law to discretion of said Board. 

(b) The Board’s determination to award a subsidy con- 
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tract to defendant PTL was supported by substantial evi¬ 
dence and was in all respects in accordance with law. 

(c) Plaintiff is not a party to the contract between the 
Board and defendant PTL; it is not injured by said contract 
and has no standing to sue for the relief demanded in the 
complaint. 

357 For a Fourth Separate and Complete Defense, 

Defendant PTL Alleges: 

46. The decision of the Board (Exhibit B to the Com¬ 
plaint) was final against APL on April 8, 1952, since in 
that decision the Board decided that APL had no status 
or standing further to intervene in PTL’s then pending 
application for an operating-differential subsidy on Trade 
Boute No. 29, Service 2. 

47. Notwithstanding the finality of the said decision of 
April 8, 1952, APL slept on its alleged rights, did not seek 
reconsideration by the Board of the said decision of April 
8,1952 until December 10,1952 (although the Board’s Rules 
provide that petitions for reconsideration must be filed 
within sixty days after final action) and did not seek ju¬ 
dicial review of the said decision until January 2, 1953— 
almost eight months after the decision was made. 

48. This delay was unconscionable and unreasonable, 
because in the event that this Court, as prayed by APL, 
requires the Board to redetermine the issues involved in 
the subsidy application of PTL. 

(a) The program of the Board and the Congress to 
assure continuance of essential shipping services in the 
Pacific—a critical defense area—may be seriously and un¬ 
necessarily delayed; 

(b) The receipt of a subsidy by PTL may likewise be 
seriously and unnecessarily delayed; such a delay may 
permanently and irreparably injure PTL, since it if is 
forced to operate without a subsidy against low cost foreign- 
flag competition, it may be forced to operate at a loss and 

may, if its subsidy is delayed sufficiently long, exhaust 

358 its capital and be driven out of business, all because 
APL slept on its alleged rights and unconscionably 

delayed the assertion of such alleged rights. 



102 


49. By reason of the premises, APL has been guilty of 
laches, does not come into this Court with clean hands, 
and its Complaint should be dismissed for want of equity. 

Wherefore, defendant Pacific Transport Lines, Inc. 
prays for judgment dismissing the complaint and awarding 
to defendant Pacific Transport Lines, Inc. its costs and 
disbursements in this action and such other and further 
relief as to the Court may seem just and equitable. 

Arthur M. Becker, 

Attorney for Defendant, 

Pacific Transport Lines, Inc., 

839 17th Street, N. W., 

Washington 6, D. C. 

Arthur M. Becker, 

James L. Adams, 

George F. Gallakd, 

Of Cownsel. 

• •••••• 

361 Exhibit 1 

FEDERAL MARITIME BOARD 
Washington 25, D. C. 

In your reply 

Refer to File No. Dec. 2, 1952 

QM166/L25-23:610 

Pacific Transport Lines, Inc. 

244 California Street 
San Francisco 11, California 

Gentlemen: 

On November 21, 1952, the Federal Maritime Board and 
the Maritime Administrator took the following action on 
your application for the award of an operating-differential 
subsidy under Title VI of the Merchant Marine Act, 1936: 

I. Found and determined, pursuant to Section 211 of the 
Merchant Marine Act, 1936, as amended, that the ocean 
services, routes, and lines as described below are essential 
for the promotion, development, expansion and maintenance 
of the foreign commerce of the United States. 
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II. Found and determined, pursuant to Section 601(a) of 
the Act: 

A. That the operation in the hereinafter described 
services of the vessels hereinafter named, which were 
built in the United States, is required to meet foreign- 
flag competition and to promote the foreign commerce 
of the United States; 

B. That the Applicant, Pacific Transport Lines, Inc., 
owns, or can and will build or purchase, vessels of the 
size, type, speed and number required to operate and 
maintain such services, routes and lines in such man¬ 
ner as may be necessary to meet competitive conditions 
and to promote foreign commerce; 

C. That Pacific Transport Lines, Inc., possesses the 
ability, experience, financial resources and other quali¬ 
fications necessary to enable it to conduct and continue 
the proposed operation of the vessels as to meet com¬ 
petitive conditions and to promote foreign commerce; 
and 

D. That the granting of financial aid is necessary to 
place the proposed operations of the vessels on a parity 
with those of foreign competitors and is reasonably 
calculated to carry out effectively the purposes and 

policy of the Act. 

362 III. Found and determined that the Applicant 

meets the citizenship requirements of Section 905(c) 
of the 1936 Act, and authorized the award of an operating- 
differential subsidy agreement with Pacific Transport Lines, 
Inc., in form satisfactory to the Board so as to include, in 
addition to all of the provisions of the Standard Part II 
of the Operating-Differential Subsidy Agreement, the fol¬ 
lowing provisions: 

A. The following vessels which, according to the evi¬ 
dence submitted, meet the requirements of Section 610 
of the Merchant Marine Act, 1936, shall be included as 
subsidized vessels under the agreement and assigned 
to the service indicated: 
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Trans-Pacific Freight Service 
Trade Route No. 29—Freight Service 2 


Name 

Type 

Year Built 

America Transport 

C-3 

1941 

China Transport 

C-3 

1943 

Pacific Transport 

C-3 

1945 

Philippine Transport 

C-3 

1944 

Hongkong Transport 

VC2-S-AP3 

1945 


B. The description of the route in the operating- 
differential subsidy agreement shall read as follows: 

“Between the California ports of Los Angeles and 
San Francisco and Yokohama, Kobe, Osaka, other 
Japanese ports (as traffic offers), Shanghai, other 
North China ports and ports in Manchuria and 
Korea (as traffic offers), Hong Kong, Manila, Philip¬ 
pine Islands outports, French Indo-China and Siam 
(as traffic offers); with privilege of calls at ports of 
the U. S. S. R. in Asia.” 

C. Pending the reassessment of the needs of Freight 
Service 2 of Trade Route 29, Pacific Transport Lines, 
Inc., shall perform with the vessels named in the agree¬ 
ment, in the subsidized service described above, and on 
sailing schedules approved by the Maritime Adminis¬ 
tration, not less than 24 nor more than 26 sailings 

per annum. 

363 D. Sailings in the subsidized service in excess 
of the maximum number authorized under the 
agreement, whether wfith owned or chartered vessels and 
whether or not said vessels are included in the agree¬ 
ment, may be made only with prior approval of the 
Administration. Where such excess sailings are made, 
the Administration will select the specific voyages with 
respect to which subsidy will be payable, and such 
determination shall be conclusive upon the Operator. 
As to all voyages in the subsidized service on which 
no subsidy is paid, all provisions of the agreement, 
other than those providing for such payment shall be 
applicable thereto, including the reserve fund and re- 
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capture provisions and the Applicant’s equity in said 
vessels, if owned, shall be taken into account as capital 
necessarily employed under the agreement for the 
periods of such voyages. 

E. Subsidy payments shall be based upon rates to 
be hereafter determined by the Board after considera¬ 
tion of the nature and extent of the foreign-flag compe¬ 
tition and of the differentials between the United States 
and foreign costs of applicable items of expense; and 
shall be made only with respect to voyages of the vessels 
named in the agreement and for voyages performed 
within the maximum authorized, in the services de¬ 
scribed above, commencing on and after the effective 
date of the agreement herein authorized. 

F. Subsidy payments for any tentatively approved 
voyage, during which the vessel has deviated from the 
contract route as described above, shall be adjusted in 
such manner as may be determined by the Administra¬ 
tion to be proper. 

G. In the event that the Operator has agency services 
for the subsidized vessels at any outport performed on 
or after the effective date of this agreement, by any 
subsidiary company, holding company, affiliate com¬ 
pany or associate company of the Operator (herein 
collectively referred to as “related companies”), each 
such related company shall agree, in form satisfactory 
to the Board, to account for and pay over to the Opera¬ 
tor any and all profits resulting from performing such 
services on or after such date. The Operator shall 
obtain and deliver such agreement to the Board. Fail¬ 
ure of any related company to execute such agreement 
or to comply with the terms thereof shall constitute a 
default of the Operator vesting in the Board the same 
rights as if such default were included under Article 

II-30(g) of Standard Part II. 

364 H. The contract shall become effective for voy¬ 
ages commencing on and after January 1,1953 if 
the contract is executed on or before that date or if com¬ 
plete agreement in writing is reached with the Operator 
by that time with respect to all of the terms and condi- 
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tions to be included in and attendant upon the con¬ 
tract ; otherwise the effective date of the contract shall 
be the date by which such agreement is reached with the 
Operator. The termination date of the contract shall 
be December 31, 1962. 

I. The Operator shall agree that, prior to the time 
each of the owned C-3 type vessels named above reaches 
its 18th year of age, it will make arrangements, suitable 
to the Board, for the replacement of each such vessel, 
so that each replacement vessel will be completed and 
in service on or before the date each vessel being re¬ 
placed reaches its 20th year; provided, that if the 
Operator fails to comply with the requirements of this 
Article at any time during the period of the agreement, 
said agreement may be terminated at the option of the 
Board at such time thereafter as the Board may desig¬ 
nate. 

The Operator shall present to the Board, not later 
than December 31,1952 or such later date as the Board 
shall permit, a firm commitment in writing for the early 
replacement of the VC2-S-AP3 type vessel named above 
in all respects satisfactory to the Board/Maritime Ad¬ 
ministrator. In the event the Operator fails to present 
such firm commitment within such allotted time, the 
Board shall have the right forthwith to terminate the 
Operating-Differential Subsidy Agreement, if then exe¬ 
cuted, or, if not executed, to withdraw its approval of 
the Operator’s application. 

J. A specific provision shall be included in the agree¬ 
ment requiring proper spacing, regularity, and fre¬ 
quency of coverage to all points on the route and serv¬ 
ice hy Applicant in conjunction with the operations of 
any and all other subsidized services on Trade Route 
29^—Service 2. 

K. If the Applicant has connections with related 
companies requiring a waiver under Section 803 of the 
Merchant Marine Act, 1936, no subsidy shall be pay¬ 
able under the operating-differential subsidy agreement 
until said connections have been severed or the required 
Section 803 waivers have been granted. 


107 


365 L. The Operator shall whenever required by 
the United States renew its warranties and 
representations and submit such proof as may be re¬ 
quired in order to assure the United States of the 
continued maintenance on the part of the Operator of 
the ability, experience, financial resources and other 
qualifications necessary to enable the Operator to con¬ 
duct the proposed operations of the vessels covered by 
this agreement as to meet competitive conditions and 
promote foreign commerce and in order further to give 
effect to undertakings given by the Operator to conduct 
its operations in the most economical and efficient 
manner. Failure to comply herewith or to correct any 
deficiencies as determined by the United States to exist 
with respect to the matters referred to in this para¬ 
graph shall constitute events of default hereunder and 
the United States may terminate this agreement if any 
such default shall continue for a period of thirty (30) 
days after notice thereof has been mailed or tele¬ 
graphed by the United States to the Operator. 

M. The Applicant shall furnish the United States 
with such security to secure the performance of the 
subsidy contract as is required by Article 11-39 of 
Standard Part IL 

N. In addition to the foregoing provisions, there 
shall also be incorporated in the agreement: (a) such 
other pertinent provisions consistent with the policy 
of the Board or the Administration, and (b) such fur¬ 
ther provisions as may be mutually agreed upon prior 
to the execution of the agreement with the understand¬ 
ing that such provisions shall be called to the attention 
of the Board prior to the execution of the agreement 
in final form. 

Very truly yours, 

(S.) A. J. Williams, 

Secretary. 
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366 Exhibit 2 

Copy 

PACIFIC TRANSPORT LINES, INC. 

1625 K Street, N. W. 

Washington, D. C. 

Your File QM166/L25-23 £10 

December 3, 1952 

Mr. A. J. Williams, Secretary 
Federal Maritime Board 
Maritime Administration 
United States Department of Commerce 
Washington 25, D. C. 

Dear Sir: 

We acknowledge receipt of your letter of December 2, 
1952, advising of the action on November 21, 1952 of the 
Federal Maritime Board and the Maritime Administrator 
on onr application for the award of an operating-differential 
subsidy under Title VI of the Merchant Marine Act, 1936, 
as amended, on Freight Service 2, Trade Route No. 29. 

We note that in addition to making the findings and deter¬ 
minations described in your letter, the Board and Adminis¬ 
trator authorized the award of an operating-differential 
subsidy agreement with our company in form satisfactory to 
the Board so as to include, in addition to all of the provisions 
of the Standard Part II of the Operating-Differential Sub¬ 
sidy Agreement with which we are familiar, specific pro¬ 
visions also described in your letter. 

Among the specific provisions to be so included is the pro¬ 
vision that we shall present to the Board, not later than 
December 31, 1952, or such later date as the Board shall 
permit, a firm commitment in writing for the early replace¬ 
ment of our YC2-S-AP3 type vessel (SS Hongkong Trans¬ 
port), in all respects satisfactory to the Board and Admin¬ 
istrator. We hereby firmly agree and commit ourselves 
to the early replacement of this vessel in all respects satis¬ 
factory to the Board and Administrator. 
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Also among the specific provisions to be so included is 
the provision that the contract shall become effective for 
voyages commencing on and after January 1, 1953, if the 
contract is executed on or before that date or if complete 
agreement in writing is reached with us by that time with 
respect to all of the terms and conditions to be included in 
and attendant upon the contract. We hereby express our 
complete agreement to all of the terms and conditions under 
which an operating-differential subsidy agreement has been 
awarded us by the Board and Administrator as described in 
your letter and hereby accept the offer therein contained. 
Since we have agreed to all of such terms and conditions and 
have accepted such award and offer we have thus 
367 reached a complete and binding agreement in writing 
with the Board and Administrator with respect to all 
of the terms and conditions to be included in and attendant 
upon the contract. 

We shall, of course, be glad to formalize our present 
agreement in such form as may be satisfactory to the Board 
in accordance with the terms and conditions described in 
your letter and accepted and agreed to by us as set forth 
above. 

In the meantime and in reliance upon the fact that the 
Board and Administrator and our company are now mutu¬ 
ally bound to an operative agreement, we are proceeding to 
perform and discharge all of the obligations undertaken by 
us under such agreement. 

This letter and the foregoing action on our part has been 
formally approved and authorized by the Board of Directors 
of our company at a duly held meeting this morning, and at 
such meeting I was specifically authorized by them to exe¬ 
cute and deliver this letter to you in behalf of our company. 
Very truly yours, 

Pacific Transport Lines, Inc. 

By (S.) Hans S. Erichsen 

Assistant Vice President 
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368 Filed March 17, 1953 

Motion fob Summary Judgment 

Sirs: 

Please take notice that upon the annexed affidavit of 
James L. Adams, sworn to March 17, 1953, and upon the 
pleadings in this action, defendant Pacific Transport Lines, 
Inc., will move at a time and place to be fixed by the Court 
for an order granting summary judgment in favor of said 
defendant pursuant to Rule 56 of the Federal Rules of Civil 
Procedure on the ground that the pleadings and the annexed 
affidavit show that said defendant is entitled to judgment as 
a matter of law. 

Arthur M. Becker, Attorney for Defendant, Pacific 
Transport Lines, Inc., 839 17th Street, N. W., 
Washington 6, D. C. 

• •••••• 

370 Affidavit in Support of Motion by Defendant 
Pacific Transport Lines, Inc., for Summary 
Judgment 

District of Columbia, ss : 

James L. Adams, being first duly sworn, deposes and 
says: 

1. I am an attorney at law, a member of the bar of the 
State of California and admitted to practice in and before 
all of the courts of that State and the United States Court 
of Appeals for the Ninth Circuit and the United States Dis¬ 
trict Courts for the Northern District and for the Southern 
District of California. I am a member of the law firm of 
Lillick, Geary, Olson, Adams & Charles, which maintains law 
offices in San Francisco and Los Angeles, California. I am 
presently, and have been since the incorporation of the com¬ 
pany, the General Counsel and a director and officer of 
Pacific Transport Lines, Inc. (herein called PTL), one of the 
defendants in the above-entitled action. This affidavit is 
made in support of a motion by defendant PTL for sum¬ 
mary judgment. 
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2. I am directly and intimately familiar with the facts, 
events and issues involved in this action, both in my capacity 

as General Counsel of PTL and in my capacities as a 

371 director and officer of PTL. I prepared and filed the 
application of PTL for the operating-differential 

subsidy involved in this action; appeared for and repre¬ 
sented PTL in all hearings and arguments before the Chief 
Examiner of the Federal Maritime Board and before the 
Board itself in connection with the proceedings under Sec¬ 
tion 605(c) of the Merchant Marine Act, 1936, as amended; 
was present during and heard the testimony of all witnesses 
who testified during the course of such proceedings; have 
personally examined and studied all of the documentary evi¬ 
dence introduced in evidence during the course of said 
proceedings; have prepared and filed all briefs, exceptions, 
supporting memoranda, replies to petitions for reconsider¬ 
ation, and other similar and related documents that have 
been prepared and filed on behalf of PTL in said proceed¬ 
ings ; have closely followed the processing of PTL’s applica¬ 
tion before the Board and its staff, particularly during the 
period the Board and its staff undertook consideration of 
determinations required of the Board under sections of the 
Act other than Section 605(c); and in general have either 
personally participated in, or maintained a direct and inti¬ 
mate contact with, all events and developments set forth in 
this affidavit, in the complaint in this action and in PTL’s 
answer thereto. 

3. On May 7,1946, shortly after the resumption of private 
commercial shipping operations following the end of hostil¬ 
ities of World War II, defendant PTL was organized by 
incorporation under the laws of the State of California for 
the purpose of establishing and maintaining a trans-Pacific 
shipping service with regular advertised ports of call 
between California ports and ports in the Far East included 
in Trade Route No. 29. Such service was inaugurated in 
1946, and has been maintained continuously since that year. 

Defendant PFEL also was incorporated and corn- 

372 menced a similar trans-Pacific service during 1946 
and has since maintained its service. 

Before the inauguration of its service, and during the 
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early stages of its development, PTL acquired by purchase 
four C-3 and one Victory-type vessels which still comprise 
its fleet of five owned vessels. (By its subsidy contract 
herein referred to, it has agreed to replace said Victory-type 
vessel at an early date with another vessel of a type suitable 
to the Board.) 

4. During 1946 and as a result of proceedings before the 
United States Maritime Commission, predecessor of the 
present Board, similar to those involved here, plaintiff APL 
was granted a renewal of its subsidy contract covering its 
trans-Pacific freight service on Service 2, Trade Route No. 
29. In addition to this service, as to which APL has enjoyed 
a subsidy since 1938, APL operates a subsidized trans¬ 
pacific service on the same trade route of combination pas¬ 
senger-freighter vessels and a subsidized round-the-world 
service which lifts cargo at California ports destined for 
Far East countries included in Trade Route No. 29. Fur¬ 
thermore, APL operates a non-subsidized service from the 
Atlantic Coast to the Straits Settlements and in such ser¬ 
vice also transports cargo between California ports and 
Far East countries included in Trade Route No. 29. An 
application filed by APL for a subsidy on this last mentioned 
service is presently pending before the Board. 

5. Anticipating increased competition from foreign-flag 
operators with low cost operations in the trans-Pacific trade, 
and the need of a subsidy to enable it to meet such low cost 
foreign-flag competition, PTL filed on June 16, 1949, its 
application for an operating-differential subsidy on its five 
owned vessels, substantially identical to the subsidy enjoyed 
by APL in its trans-Pacific freighter service and in its other 

competing subsidized services. Pursuant to the pro- 
373 visions of the Merchant Marine Act, 1936, as amended, 
and its established procedures in such cases, the 
United States Maritime Commission, predecessor of the 
present Board, issued a notice on July 22, 1949, scheduling 
public hearing on all those issues respecting which public 
hearing is required under the Act, such notice stating the 
purpose of such hearing to be as follows: 

“The purpose of the hearing is to receive evidence 
relevant to determinations which the commission is 
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required, after hearing, to make pursuant to the pro¬ 
visions of Section 605(c) of the Merchant Marine Act, 
1936, as amended.” 

6. A few months later, on October 10, 1949, defendant 
PFEL filed its application for an operating-differential sub¬ 
sidy on Service 2, Trade Route No. 29, seeking a subsidy not 
only on five C-2 type vessels owned and operated by it in 
the trans-Pacific trade, but also on five or six additional 
vessels to be acquired by it if a subsidy were granted. By 
order of the United States Maritime Commission public 
hearing on the issues arising under Section 605(c) of the Act 
involved in PFEL’s application was consolidated with the 
public hearing of similar issues involved in PTL’s appli¬ 
cation. 

7. Both before the commencement of such consolidated 
hearing and during the course thereof, interventions were 
filed by other steamship companies operating competing 
services on Trade Route No. 29, including APL and States 
Steamship Company (herein called 11 STATES * ’). Through¬ 
out the hearing under Section 605(c) of the Act, the inter¬ 
veners and APL and STATES particularly opposed vigor¬ 
ously the making of the determinations under Section 605(c) 
that were necessary to qualify PTL and PFEL for further 
consideration under other sections of the Act in respect 
to their subsidy applications. 

8. The consolidated hearing under Section 605(c) of 
374 the Act commenced in San Francisco, California, on 
December 6, 1949, and continued through December 
13,1949. The hearing was then reconvened in Washington, 
D. C. on February 13,1950, and continued through March 7, 
1950. Although demanded by PTL and PFEL, the plaintiff 
APL refused to produce witnesses at such hearing in Wash¬ 
ington, D. C. and required the hearing to be adjourned until 
a later date at San Francisco for the production of testi¬ 
mony and evidence by APL. The final hearing reconvened 
again in San Francisco on July 19, 1950, and continued 
through August 8, 1950. 

9. The several months that followed were devoted by coun¬ 
sel of the parties to the analysis of the voluminous record 
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developed during the three-session hearing consisting of 
over 5,000 pages of transcript and approximately an equal 
number of pages of written exhibits. Furthermore, pursu¬ 
ant to stipulation of parties and order of the Chief Exam¬ 
iner, the record was kept open for the purpose of introducing 
additional material specified by counsel for the respective 
parties including statistics and other current data regarding 
traffic moving on Trade Route No. 29. Accordingly, when 
all briefs were filed and the cause was submitted to the 
Chief Examiner for his Recommended Decision in March 
1951, the respective parties, including APL, had opportunity, 
and availed themselves of the opportunity, to make current 
and bring down to date statistics and data regarding such 
traffic. The voluminous record aforementioned, including 
such additional current traffic data, and the extensive briefs 
exchanged and filed by the parties, including APL, were 
taken under consideration by the Chief Examiner and were 
analyzed and discussed in detail in a Recommended De¬ 
cision issued by him on August 30, 1951, copy of which is 
attached to the complaint as Exhibit A. In his Recom¬ 
mended Decision, the Chief Examiner made detailed 
375 findings of fact and issued his recommendation to the 
Board as to the determinations it should make under 
Section 605(c) of the Act. 

10. Detailed written exceptions to the Recommended De¬ 
cision of the Chief Examiner were filed with the Board by 
the various parties, including APL. PTL filed a memo¬ 
randum with the Board in support of the Recommended 
Decision. Pursuant to notice duly scheduling the same, 
oral argument on the exceptions and supporting memo¬ 
randum was heard by the full membership of the Board 
on December 17 and 18, 1951, at Washington, D. C. At 
such hearing APL continued to introduce additional cur¬ 
rent traffic statistics and data in purported support of their 
arguments challenging the Recommended Decision of the 
Chief Examiner. 

11. With the entire record before it, consisting of the 
voluminous transcript of testimony and documentary evi¬ 
dence adduced at the hearings aforementioned, the exten¬ 
sive briefs of all parties filed with the Chief Examiner, 
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the Recommended Decision of the Chief Examiner, the 
exceptions to the Recommended Decision filed by the various 
parties, the supporting memorandum filed by PTL, the 
arguments on the exceptions and supporting memorandum 
made at the hearing before the Board on December 17 and 
18, 1951, and the additional current traffic data and sta¬ 
tistics submitted by the parties, including APL, between 
August 8,1950 and December 17,1951, the Board took under 
submission the determinations required of it under Section 
605(c) of the Act in respect to the applications of both 
PTL and PFEL. 

12. Less than four months later, the Board, on April 8, 
1952, issued its written decision announcing the determina¬ 
tions required and made by it under Section 605(c) of the 
Act. Such decision is attached to the complaint as Exhibit 
B. By virtue of its determinations that both PTL and 

PFEL were existing operators within the meaning 
377 of Section 605(c) of the Act and were, therefore, not 

required to establish inadequacy of service by other 
American-flag operators and that the granting of subsidies 
to PTL and PFEL would not result in undue prejudice to 
any competing American-fiag operator, including APL, or 
undue advantage to PTL or PFEL in respect to any such 
competing operator, the Board determined and concluded 
that the provisions of Section 605(c) of the Act did not 
interpose any bar to the granting of a subsidy contract 
to either PTL or PFEL. 

13. Pursuant to the Rules of Procedure of the Board and 
within the time limits prescribed therein, States filed with 
the Board on June 16, 1952, a petition for reconsideration 
of the Board’s decision of April 8, 1952. Following the 
filing of replies by PTL and PFEL to such petition, and 
after consideration by it, the Board, on July 24,1952, issued 
an order denying States’ petition for reconsideration on 
the grounds that all matters discussed in the petition had 
been fully argued and considered. 

14. Following the Board’s decision on April 8, 1952, 
respecting determinations under Section 605(c) of the 
Act, the Board undertook consideration of other admin¬ 
istrative determinations required under other sections of 
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Title VI of the Act as a prerequisite to the granting of 
a subsidy application. Inasmuch as such administrative 
determinations are based entirely on national policy con¬ 
siderations (e. g., a merchant marine adequate for national 
defense, etc.) and do not at all involve adversary interests 
which are adjudicated after public hearing under Section 
605(c), no hearing is prescribed or even indicated by the 
Act as a prerequisite to making such other administrative 
determinations. Unlike the procedure followed by 
377 the Board in making determinations under Section 
605(c) after consideration of the record developed at 
a consolidated hearing, the Board, after its decision of April 
8, 1952, processed each application separately and inde¬ 
pendently in the consideration of the other determinations 
required of it before granting each application. 

15. All determinations required of the Board under Title 
VI of the Act as a prerequisite to the granting of a subsidy 
application, in addition to those determinations previously 
made by it on April 8, 1952, under Section 605(c) of the 
Act, were made and the subsidy sought by PTL on its five 
owned vessels on Service 2, of Trade Route No. 29 was 
awarded, by action taken by the Board on November 21, 
1952. Similar action was taken the same date by the Board 
respecting the application of PPEL, such subsidy award, 
in its case, being made applicable to eight vessels. The 
determinations made by the Board in its award of a subsidy 
to PTL are set forth in Exhibit 1 attached to PTL’s 
answer. 

16. Upon receipt of Exhibit 1, which also sets forth the 
terms of the subsidy award made to PTL, PTL addressed 
a letter to the Board under date of December 3, 1952, 
accepting the subsidy award and the terms thereof. A 
copy of this last mentioned letter is attached to PTL’s 
answer and marked Exhibit 2. 

17. On December 10, 1952, APL filed with the Board a 
petition seeking reconsideration of the determinations by 
the Board under Section 605(c) of the Act, made in its 
decision of April 8, 1952, and the determinations and the 
subsidy award to both PTL and PFEL made by the Board 
on November 21,1952. Subsequently on December 16,1952, 
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PTL filed its reply to APL’s petition for reconsideration 
and a similar reply was filed by PFEL. After considera¬ 
tion by the Board of APL’s petition for reconsidera- 

378 tion, and the replies of PTL and PFEL, the Board 
on December 31, 1952, issned its written report and 

order attached to the complaint as Exhibit G. As shown 
in said Exhibit G, the Board by such report and order 
denied APL’s petition for reconsideration in respect of the 
Board’s decision of April 8,1952, on the grounds, first, that 
it was not filed within the time prescribed by the Board’s 
Rules of Procedure, and second, that in any event it was 
without merit. The Board also denied APL’s application 
for reconsideration of the action of the Board on Novem¬ 
ber 21, 1952, pointing out that such action consisted of 
administrative determinations under Section 601 and other 
sections of the Act, which do not provide for public hearings. 

18. Upon the denial of APL’s petition for reconsideration 
by the Board, a formal subsidy contract was entered into 
and executed on December 31, 1952, by duly authorized 
officials of the Board and officers of PTL. This formal 
contract between the Board and PTL incorporated in sub¬ 
stance the terms and conditions of the subsidy award to 
PTL as set forth in Exhibit 1 to PTL’s answer. On 
January 2,1953, APL filed this action seeking a court review 
of the foregoing administrative determination of the Board, 
a declaratory judgment and a permanent injunction. 

19. On December 22, 1952, A. J. Williams, Secretary of 
the Board, wrote to counsel for APL and in response to 
his previous request furnished statistics showing traffic 
moving on Trade Route 29 for the years 1950 and 1951, in 
the form of tables numbered 1 and 2 respectively. On 
December 30, 1952, R. C. King, Chief, Division of Trade 
Routes of the Board, wrote PTL forwarding a copy of the 
aforementioned letter to counsel for APL and the afore¬ 
mentioned tables. Copies of these documents are attached 
hereto, marked Exhibit A. On February 4, 1953, A. J. 

Williams, Secretary of the Board, wrote to counsel 

379 for APL and transmitted similar traffic data for the 
first six months of 1952, in the form of Table No. 3. 

Copies of these documents are attached hereto, marked 
Exhibit B. 
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20. Reference is hereby made to Exhibit A attached to 
the complaint, which is the Recommended Decision of the 
Chief Examiner of the Board issued August 30, 1951, and 
said document is hereby incorporated herein by such refer¬ 
ence as if fully set forth at length. Said Recommended 
Decision contains a series of preliminary facts found by 
the Chief Examiner which he states on Page 4 thereof “will 
clarify the contentions of the parties and the evidence relat¬ 
ing thereto.” Affiant is familiar with the said contentions 
of the parties and the said evidence relating thereto by 
virtue of the circumstances mentioned in paragraphs 1 
and 2 of this affidavit. The said preliminary facts found 
by the Chief Examiner are an accurate and a fair and 
comprehensive analysis and summation of the contentions 
of the parties and the evidence relating thereto developed 
on the record submitted to the Chief Examiner under the 
Section 605(c) proceedings. 

21. Affiant is informed and verily believes that the de¬ 
fendant Board, the defendant members thereof and the 
defendant Secretary of Commerce will cause to be filed with 
the above entitled Court before the hearing on PTL’s Mo¬ 
tion for Summary Judgment the complete transcript of 
testimony adduced before the Chief Examiner of the Board 
during said Section 605(c) proceedings, certified by the 
Secretary of the Board, including all of the documentary 
evidence introduced and received during said proceedings 
and, a transcript of the oral argument before the Board of 
December 17 and 18, 1951 and certain exhibits and docu¬ 
ments then submitted to the Board by the parties, particu¬ 
larly APL. Reference is hereby made to said certi- 

380 fied copy of said transcript and evidence and the 
same is hereby incorporated herein as if fully set 
forth at length. 

22. In paragraph 2 of the complaint reference is made 
to the sale of the controlling stock interest of APL on 
November 6, 1952. In APL’s petition for reconsideration 
filed with the Board on December 10, 1952, copy of which 
is attached to the complaint as Exhibit F thereof, reference 
is also made to said sale and the suggestion is there ad¬ 
vanced by APL that the purchasers and new owners of 
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said controlling stock interest are entitled by virtue of their 
said acquisition to a new hearing on the issues involved. 
At the time bids were invited on the purchase of said con¬ 
trolling stock interest of APL, a prospectus approved by 
the Securities Exchange Commission was made available to 
all prospective bidders including the purchasers and new 
owners of said controlling stock interest. Among other 
information contained in said prospectus concerning APL 
were the following statements respecting the subsidy appli¬ 
cations of PTL and PFEL then pending before the Board: 

“The Company is the only subsidized United States 
operator of the Transpacific and Round-the-World 
trade routes on which the Company operates, but two 
other United States operators, not now subsidized, 
have applied for subsidy on freight service on the 
Transpacific route. Their applications were filed in 
1949. The applications are for subsidy on maximum 
of 57 and 32 annual sailings respectively. Hearings 
on these applications began in December 1949, and in 
April, 1952, the Federal Maritime Board found that 
granting operating-differential subsidy contracts to 
the applicants would not be to give undue advantage 
or be unduly prejudicial as between citizens of the 
United States in the operation of vessels on the routes. 
The question of whether either or both applicants 
should be granted a subsidy has not yet been deter¬ 
mined by the Board. The Company cannot forecast 
whether subsidy will be granted and, if so, the number 
of voyages to be subsidized, or what the ultimate effect 
on it would be if such subsidies were granted.” 

By reason of the circumstances just mentioned the said 
purchasers and new owners of said controlling stock interest 
of APL were fully aware at the time their bid was 
381 submitted and at the time of the consummation of the 
sale thereof, not only that the subsidy applications 
of PTL and PFEL were pending before the Board, but that 
the Board by its decision of April 8, 1952 had found and 
determined that Section 605(c) of the Act interposed no 
bar to the granting of said subsidy applications and that 
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the Board was proceeding to further process said applica¬ 
tions and to make other determinations required under 
other sections of the Act. The subsidies awarded PTL and 
PFEL by the Board on November 21,1952 actually covered 
less voyages and less vessels than the mATimnm sought in 
the respective subsidy applications of PTL and PFEL and 
stated in the prospectus. Accordingly, in their calcula¬ 
tions prior to submitting their bid for said controlling 
stock interest of APL said purchasers and new owners of 
said controlling stock interest were put on notice that the 
Board might grant subsidies to PTL and PFEL on a 
greater number of voyages and vessels than were actually 
covered by the subsidy awards of the Board on November 
21, 1952. 

23. Contrary to the implications contained in paragraph 
8 of the complaint, PTL was not organized and did not 
commence its trans-Pacific service on Trade Route 29 fol¬ 
lowing the development of a large volume of post-war 
traffic. As aforesaid, PTL was organized on May 7, 1946 
and commenced its trans-Pacific service during that year. 
The inauguration and maintenance of said trans-Pacific 
service by PTL contributed materially to the development 
of said post-war traffic on Trade Route 29. 

24. Contrary to the implications contained in paragraph 
10 of the complaint and elsewhere therein, the considera¬ 
tions of the Chief Examiner and the Board concerning 
traffic prospects on Trade Route 29 were not limited to 
traffic statistics and data ending with 1949, but as afore¬ 
said included traffic statistics and data submitted by parties 

to said Section 605(c) proceedings, and particularly 
382 by APL, covering traffic moving on Trade Route 29 

during 1950 and 1951 and, before the Board made 
said subsidy awards on November 21,1952 it also had before 
it for consideration, and considered, traffic statistics and 
data relating to traffic moving on Trade Route 29 during 
the early part of 1952. 

25. Contrary to the implications contained in paragraph 
20 of the complaint and elsewhere therein, the Board in 
making its decision of April 8,1952 and in taking the action 
it did on November 21, 1952 did not ignore or refuse to 
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consider evidence respecting the resumption of service by 
Japanese-flag vessels on Trade Route 29 and the increased 
competition afforded, and that would be afforded, American- 
flag operators as a result thereof. During the course of 
the oral arguments before the Board on December 17 and 
18,1951, affiant himself pointed out to the Board the resump¬ 
tion of service by said Japanese-flag vessels and the said 
increased competition that might be expected therefrom 
and the Board there and then indicated its awareness of 
such facts. At such time affiant also stated to the Board 
that said evidence demonstrated an increasing need on the 
part of PTL for the subsidy that it sought in order to meet 
the increased competition of said low cost Japanese-flag 
services. 

James L. Adams. 

383 Exhibit A 

U. S. DEPARTMENT OP COMMERCE 
Maritime Administration 
Washington 25, D. C. 

December 30,1952. 

Pacific Transport Lines, Inc. 

244 California Street 
San Francisco 11, California 

Gentlemen: 

Transmitted herewith are summaries of traffic carried on 
Trade Route 29, Service 2 for the calendar years 1950 and 
1951 showing number of sailings made and volume of com¬ 
mercial and military cargo moved in liner service by Ameri¬ 
can President Lines, Pacific Transport Lines, Pacific Par 
East Line, other U. S. flag lines and foreign flag lines. 

This information was prepared in compliance with a 
request dated November 29, 1952 from Mr. Warner W. 
Gardner, Attorney for American President Lines, with the 
stipulation, as indicated in a letter dated December 22,1952 
from the Secretary, Federal Maritime Board to Mr. Gard¬ 
ner (copy attached) that the information would also be fur- 
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nished both to Pacific Transport Lines and Pacific Far East 
Line. 

Very truly yours, 

(Sgd.) R. C. King, 

Chief, Division of Trade Routes, 
Attachments Office of Subsidy and Government Aid. 

QMl7/L25-23:020 December 22, 1952. 

384 Warner W. Gardner, Esq. 

Attorney for American President Lines, Ltd. 

Walker Building 
Washington 5, D. C. 

Dear Mr. Gardner: 

In re: Application of Pacific Transport Lines, Inc. and 

Pacific Far East Line, Inc. for Operating-Differential 

Subsidies (S-18, S-19) 

The information you have requested in your letter of 
November 29, 1952 regarding post-1949 traffic data for 
Trade Route 29, Service 2 has been carefully reviewed. It 
appears that while the basic data relative to the individual 
operations of the several U. S. flag and foreign flag lines in 
this trade is, of course, confidential, nevertheless the sum¬ 
marized information you seek can be made available to you 
and may be made public. 

Inasmuch as you seek specific information concerning the 
traffic carried by Pacific Transport Lines, Inc. and Pacific 
Far East Line, Inc., the data which we furnish you will also 
be supplied these two companies. 

We find that the traffic information you desire for calen¬ 
dar years 1950 and 1951 can be summarized in the manner 
shown in the charts attached to your letter of November 29, 
1952 and transmitted to you promptly. 

As to the first half of 1952, all of the data you desire can¬ 
not be summarized at once because much of the basic traffic 
information is now being processed and tabulated for use 
in Docket No. S-33, American President Lines, Ltd. Appli¬ 
cation for Operating-Differential Subsidy, Trade Route 
No. 17, Service C-2, with hearings scheduled to begin Janu¬ 
ary 12,1953. 
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If you wish preference to be given to the summarization 
of the first half 1952 traffic data re Trade Route 29, Service 
2, the completion of the traffic exhibits for Docket No. S-33 
hearings will be delayed. We therefore will appreciate 
your advice in this matter. 

Very truly yours, 

(S.) A. J. Williams, 

Secretary. 

385 Exhibit B 

February 4, 1953. 

Warner W. Gardner, Esq. 

Attorney for American President Lines, Ltd. 

Walker Building 
Washington 5, D. C. 

Re: Application of Pacific Transport Lines, Inc. and Pacific 
Far East Line, Inc. for Operating-Differential Subsi¬ 
dies (S-18, S-19) 

Dear Mr. Gardner: 

I am informed by the Office of the General Counsel that 
on February 3, 1953 notice was received from the Depart¬ 
ment of Justice that there would be no objection to furnish¬ 
ing you the 1952 traffic data in the form requested by you. I 
understand that because of the initiation of suit by Ameri¬ 
can President Lines, Ltd., it became necessary to obtain 
such approval prior to submission of this data which neces¬ 
sarily occasioned some delay. 

Accordingly, I send you herewith traffic data for Trade 
Route 29, Service 2 for the six-month period January-June 
1952 in the manner shown on the charts accompanying 
your letter of November 29, 1952 requesting post-1949 
traffic information on that service. This completes the data 
which you have requested. 

As indicated in my letter of December 22,1952, the infor¬ 
mation shown on the enclosed chart for the period January- 
June 1952 is being supplied Pacific Transport Lines, Inc. 
and Pacific Far East Line, Inc. 

Very truly yours, 

(SgL) A. J. Williams, 

Secretary . 
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TOTAL TRAFFIC COMMERCIAL MILITARY» 


125 


£ 


J 


41 

•E 


a i go 

H§ 


3.1 


g< 

H< 


® -»t< ,-t CO CO © © —t < 

<N IN ®t$«»5 IN N ! 


CO OO IN COCO©® ©00® -® 
®w« ©©t-®®co • co 

in —i in r- • c- 


*3 

a 

s 

a 


iJi 

e in ^ co 

h.®'*-*© 

© CO © <N j-? 


*E§ 

£ 


1'8'S 2282-SJ^g 


-as sss’-’sssssgsss 




CO H I 


o 

. tac 


J8« ggfc* SSgkSSSJ 

E^oQ -**■< N IN COCO^I 


5 

a 


o 

X 


\> 

E 


co. 

c< 

o< 

Hi 


®.S 


c< 
o < 

Hi 


% © 

=° V 

ao-** 

« §g® 
.) g 6 * 9 

I- ®2-S 
5 > a S 
a o g C 

SS«<2 


e»<-«c 


OrtN h- ® Tf< -h © 


•”883 


00 © »* >—■ OCO©©o®< 
r- cs © ©-c© «»■«■©< 

•■« CO-* • 


eo-*® co®®< 

■cn© © © I 
<N —< -^r* •—• c 


ss 

© 

© 

£ 

fa 

8g 
5 


tj 3 ;eo-cTj« 

ao© oo®f>* 
cD *0 ^ N 


sagj&Ji 

5 <<: ° 

© fa o 
H <H v 

<■? - 


od a 

&E 

■ 

£ « 
r* _c ■» 


3 

O 


s> 

.a 

s 


J 


J 

§ 

< 

■3 

§ 

£ 

2 

•a 

c 


I 


5 

3 

(§ 


a 

1 

a 

o 

"3 

J 

JO 

a 

8 

•3 


£ 
i 

f 

w Si'S 

|5| 

£•§£ 


owp 




£|S 

siS 

g§« I 

COq h 

SCJ^o- 

S^« w 

%JI 

H = 0 « 

=a 2 | 

£g2 

2 fc 2 

<o> 

g Q 

B 

§ 
























NO. 3 


126 


. *3 <B 

-a < > 


• "T « 

<>(! 
ft* 3 

o 


«-U CD 00 

•s 5«C 


§8 « 

£|o 


O 5 

'T* O 

Cl, — 

ft, C 


0 

g 

3 

£§ C 

eOS-7 

S2§ I 

oe k « 

. 5 ® t> 

4J >"2 '> 

80 Ju 

2S!H$ 


:8jJ» : : : : ; : : : 

^ i ^ ;o2od : : 
fcJJ J h*?) S • ^ _r ■ * 

<&,cub, d, it = : 

-KU j o 5 g « 
O O Fh *-» O O O 

e_ ft^OE-'faE-' 


a t 

s 2 

'c ^ 
b 2 


C> —OW NON ©2*22 •£ 
W-» — m}. CO ”2 


oor-eo KJXJO J2S2 '52 
cow wno °*2co 5eo 


~w2§j 


WOO* -*-*eo ° — S«e8 
cow ■v -v W ’^£J2§5 


S = S' , 52g2SSSK 
5SS- |*8S||§| 

tSSS” S3? =;s =l§ 

woo* -^-<co 

cow ■* -* rt-SSw 


® — r^w cooco ©S£SJ^ 
-tr-^w ^«eo ""°o*r©K: 


S o — co ocow 

^co g5^w°°®s2© 


^ 2 

§ 5 

5 M 

J •- 

r. « 

A , 

00 E- 

&0 03 

g 00 

25 a 

V*-. ,_ 

° O 

L «M 

J8 1 

£ •- 

3 -g 

s £ 

fc 2 


~ o 
» > 
— !> 

H i 

s 1 

3 

Cm 9 

• a 
H . 
a cr 
® « 
S .-c 

£ ® p 
«3 SPS 
"•£& 

ps 

o *5 • 
£■§« 
£ 

III 

181 

—•5.1 

-3*0 3 
c 

SL«3 

1 § I 

® w V 


gla 

2 zH 

<3o 

g|gS 

5r W ^ 

£zg ro 

<>,fa 2j 

ss° § 

SSoZ'"* 

59° 

~cg 22 

<&,>: 

SOQ 


o j* ^ 

c o« 

— 3 v 
_ c <s5 
g —ft, 

° 2 A 

log 

to -t 
So® 

° & a> 
O iv”3 

Is-i 

o£v= 

- 


•II 

® =3 | 

= 2«t2 

H= 2-S-; 

s = *g 

s Se 
•§5 - 
■gag 

a. <2 




















127 


389 Filed May 5,1953 

Motion op Defendant, Pacific Far East Line, Inc. for 

Summary Judgment 

Defendant, Pacific Far East Line, Inc., moves the Court 
to enter, under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, a summary judgment in defendant’s favor dismiss¬ 
ing the action. 

The grounds for this motion are as follows: 

1. Jurisdiction of the subject matter of the action 
is lacking because 

(a) it is a suit against the United States which 
has not consented to be sued and 

(b) the order complained of, by the terms of the 
Merchant Marine Act, 1936 and Section 10 of the 
Administrative Procedure Act, is not subject to 
judicial review, and 

(c) if at all subject to judicial review, the order is 
reviewable only by the Courts of Appeals under the 
terms of Section 31 of the Shipping Act, 1916 and 
Section 2 of the Hobbs Act (P.L. 901, 81st Cong., 64 
Stat. 1129, 5 U.S.C. 1032), and 

(d) the plaintiff has not suffered and cannot suffer 
any legal wrong because of the order complained of 
and accordingly there is no case or controversy. 

2. In taking the action complained of, the defendant 
Board observed in all respects the procedure required 
by Section 605(c) of the Merchant Marine Act, 1936 and 
all other relevant provisions of law; the action was 
supported by substantial evidence and had a rational 
basis; and it was not arbitrary, capricious, an abuse 
of discretion or otherwise in violation of law. 

3. The plaintiff has been guilty of such laches as 
should in equity bar the plaintiff from maintaining the 
action because the order finally terminating its interest 
as an intervenor in the proceedings before the Board 
was issued April 8, 1952 and it failed to bring this 
action until J&iuary 2, 1953, after the defendant Pa- 
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cific Far East Line, Inc. had entered into a subsidy- 
contract under the terms of which defendant has been 
required to and has in fact substantially changed its 
position. 

390 The defendant, Pacific Far East Line, Inc. is en¬ 
titled to judgment as a matter of law upon the above 
grounds and with respect to those grounds there is no gen¬ 
uine issue as to any material fact. 

This motion is based upon the pleadings, the affidavits on 
file which comply with Rule 56(e), the record before the 
defendant Board as certified to this Court and the other 
exhibits attached to the motion for summary judgment 
filed by the defendant Board. 

(S.) Odell Kominers, 

(S.) Henry G. Fischer, 
Attorneys for Defendant, 

Pacific Far East Line, Inc. 

Radner, Zito, Kominers and Fort, 

Fischer, Willis and Panzer, 

Of Counsel. 


391 Filed April 17,1953 

REPLY BY PLAINTIFF TO MOTION BY DEFEND¬ 
ANT PACIFIC TRANSPORT LINES, INC., FOR 
SUMMARY JUDGMENT 

MOTION BY PLAINTIFF FOR SUMMARY JUDGMENT 
AGAINST ALL DEFENDANTS 

Comes now the plaintiff, American President Lines, Ltd., 
and replies and moves as follows, in each case upon the affi¬ 
davits of the parties, including the affidavit annexed hereto, 
and in each case upon the ground that plaintiff is entitled to 
judgment as a matter of law: 

1. The motion of defendant Pacific Transport Lines, Inc., 
for summary judgment should be denied. 

2. Plaintiff moves under Rule 56 of the Federal Rules of 
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Civil Procedure for summary judgment granting plaintiff 
the relief prayed in the complaint. 

Warner W. Gardner, 

Alfred L. Scanlan, 

734 15th Street, N.W 
Washington 5, D. C. 

Attorneys for the Plaintiff, 

^ American President Lines, Ltd. 

• •••••• 


393 City and County of San Francisco, 

State of California, ss: 

Stanley G. Holmes, being duly sworn, deposes and says 
as follows: 

1. I am Associate Director of the Research and Develop¬ 
ment Department of American President Lines, Ltd. My 
office is at 311 California Street, San Francisco, CaL 

2. I am familiar with the policies and practices which 
control the allocation of so-called 44 military cargoes” for 
transport by privately owned steamship lines. Those car¬ 
goes are as a matter of policy always shipped on United 
States-flag vessels unless there will be none on berth within 
a reasonable period of time. So far as Trade Route 29 
traffic is concerned, this policy completely excludes any sig¬ 
nificant foreign-flag participation in the traffic. 

3. I am familiar with the practice of the Maritime Ad¬ 
ministration, U. S. Department of Commerce, in consider¬ 
ing and authorizing additional, non-subsidized sailings by 
operators having an operating-differential subsidy con¬ 
tract The administration as a matter of practice can¬ 
vasses all competitors on the route except when the sailing 
is to handle bulk cargo only, in which case it presently does 
not make inquiry of the competing liner services. 

4. I have examined the U. S. Bureau of Census reports 
relating to the export of commodities, from and to the ports 
which constitute Trade Route 29, and have tabulated from 
the data set out in the following paragraphs 5 and 6. It has 
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been my experience, over a number of years, that the Censns 
reports are slightly bnt not significantly less comprehensive 
than the special tabulations of the Maritime Administra¬ 
tion. 

5. The total outbound liner commercial traffic and the 
total iron ore carried in liners, divided according to U. S. 
and foreign-flag carriage, in July-November 1952 is shown 
by the Census monthly reports FM 703 to be as follows: 


Lone Ton* 


Iron Ore Carried Total Linen Without 

Total Linen In Linen Iron Ore 



Tout 

American 

Flag 

Total 

American 

Flag 

Total 

American 

Flag 


Tons 

Tons 

% 

Tona 

Tona 

% 

Tona 

Tona 

% 

July... 

.. 79.695 

43.268 

54 

24,092 

21,046 

87 

55.603 

22.222 

40 

Aug.... 

..101,478 

82.689 

81 

33,711 

30.697 

91 

67.767 

51,992 

77 

Sept... 

.. 74.486 

58.645 

79 

35.643 

35.143 

99 

38.843 

23.502 

61 

Oct.... 

.. 76,741 

62.582 

82 

15,643 

15.643 

100 

61.098 

46.939 

77 

Not.. . 

.. 78.116 

61,204 

78 

17.446 

13.846 

79 

60.670 

47.358 

78 

394 

6. 1 

The total outbound iron ore carried by liners on 


Trade Route 29 in the years 1947 through the first 
half of 1952 is shown by the census reports to be as follows: 


1947 

0 

1948 

38,663 

1949 

119,925 

1950 

0 

1951 

263,869 

1st Half 1952 

274,555 


7. The total outbound liner commercial cargo on Trade 
Route 29, and its division between U. S. and foreign-flag 
vessels, for the years 1936 and 1938 (the only prewar years 
for which data is available) is shown by United States Mari¬ 
time Commission Figures * to be as follows (in long tons): 

Total U.S.-Flag Foreign-Flag 

1936 493,841 226,552 267,289 

1938 637,388 111,241 526,147 

8. I have examined the iron ore fixtures reported in each 
issue of “The Pacific Shipper ’ 9 from 1949 through 1952. 
The results are to my belief accurately and comprehen¬ 
sively tabulated as follows: 
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Issue of Pacific 

Shipper 

2-7-49 

2 vessels 

2-28-49 

2 vessels 

3-7-49 

2 part cargoes 

3-7-49 

1 vessel 

3-14—49 

3 vessel A part cargoes 

4-4-49 

1 vessel 

4-25-49 

1 vessel 

5-9-49 

3 vessels A part cargoes 

5-16-49 

1 vessel A part cargoes 

Year 1950 

No movement 

1-8-51 

Parcels 

1-15-51 

1 vessel 

1-15-51 

1 vessel 

1-22-51 

a number of vessels 

1-29-51 

13 vessels 

2-12-51 

3 vessels 

2-19-51 

1 vessel 

2-19-51 

3 vessels 

3-5-51 

3-19-51 

3 vessels 

3-19-51 

3-26-51 

full A part loads 
a vessel 


Rate per 

Long Ton, FIO Time of Movement 
$ 9.00 with coneecutives 
$ 9.00 April 

$ 9.00 April 

S 9.00 April 

$ 9.00 March 

$ 9.00 April 

$ 9.00 April 

$ 9.00 May 

$ 9.00 May 


$13.00 Jan. 

$14.00 with coneecutives 
$15.00 March 
$14.25-15.00 March 
$14.00db April-July 
$13.75d= to end of year 
$14.50 Feb.-March 
$14.00 Feb.-March 
$14.50 

$14.25 4 consecutive June-8ept 

$14.50 2 consecutive 

$13.25 


* Figures for 1936 are from Table 41 of “U. S. Shipping in Transpacific Trade,” 
by Walter Radius. Figures for 1938 are from unpublished report of Division 
of Economics and Statistics, USMC, and were used by APL as Exhibit No. 10 
in Pacific Routes Case Hearing (S-7), Washington, D. C., August, 1946. 
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Issue of Pacific 

Shipper 

3-26-51 

several parcels in liners 

3-26-51 

1 vessel 

4-2-51 

1 vessel 

4-2-51 

1 vessel 

4-2-51 

1 vessel 

4-9-51 

single voyages 

4-9-51 

consecutives 

4-16-51 

7 full cargoes 

4-16-51 

7 full cargoes 

4-16-51 

7 full cargoes 

4-30-51 

1 full cargo 

6-4-51 

5000 tons 

6-11-51 

Japanese vessel 

6-18-51 

3 vessels 

7-9-51 

4 vessels 

7-23-51 

1 vessel Long Beach 
opt Vancouver 

8-651 

5 Japanese Unconfirmed 

9-1651 

A Japanese vessel 

2-1852 

Vessels 60-100,000 tons 
“Appeared booked” 

3-352 

TPLmera—parcels 

3-1052 

60,000 tons—Uncon¬ 
firmed report 


Rate per 

Long Ton, FIO Movement 
$14.50 

$14.50 April 

$13.75 consecutive for 1 year 
$14.50 April 
$14.50 April 
$14.50 
$14.25-13.75 

$14.25 May-June 
$14.00 July-Sept 
$13.75 Oct.-Nov. 

$14.00 May 
$14.50 June 
$13.50 June 
$14.50 June 
$13.25 Sept-Dec. 

$12.50 August 
$12.50 August 
$12.50 October 


$14.05 April-May-June 

$13.50± March-June 

$12.00 April-May 

V* 
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Issue of Pacific 
Shipper 


Rate per 
Long Ton, FIO 


Time of Movement 


3-10-62 

3-24-52 

3- 24-52 

4- 7-52 
4-21-52 
4-21-52 

4- 28-52 

5- 12-52 

5- 26-52 

6- 2-52 
6-16-52 
6-16-52 
6-16-52 
6-23-52 
6-23-52 
6-30-52 

6- 30-52 

7- 7-52 
7-7-52 
7-7-52 
7-7-52 
7-21-52 


395 

7- 28-62 

8- 25-62 

9- 29-52 
11-24-52 
11-24-52 


“Other ore”—Uncon¬ 
firmed report 

6 cargoes—Reportedly 
closed 

3 cargoes—Reportedly 
closed 

1 cargo 
A vessel 

A vessel Pyrites 
A cargo Reported 
A vessel—2 voyages 
A Japanese vessel— 

3 consecutives 
A vessel—sublet 
A fixture—sublet 

2 fixtures—sublet 
1 fixture 

1 fixture—sublet 
1 fixture—sublet 
A Japanese vessel— 
sublet 
A vessel 
Sublets 

Sublets 2 Japanese 

7 cargoes 
1 cargo 


$13.00 May 
$12.00 May 


$12.25 
$ 12.00 
$10.60 
$10.50 
$10.75 
$ 8.50± 


$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 


8.75 
9.00 
8.25 
7.60 
8.25 
7.00 

7.50 

6.40 

7.00 

7.00 

6.50 
6.50 

6.75 


May-June 
Mia April 
June-July 
May-June 
May-June 
July-Sept. 

July 

July 

June 

JuneJuly 
June 
August 
Aug.-Sept. 

July-Aug. 

July 

August 

Sept.-March 
July 


"From all quarters now come frank admissions that rates have 
dropped to a point where freights no longer cover operating costs 
(except in a few cases) and that if the tendencies persist mass 
lay-ups may be expected.” (This in editorial note under their 
regular “Freights & Charters” section). Also this: “Owners bid 
$4.75 firm for August iron ore to Japan from British Columbia, 
751 higher from California, without takers.” 

“Iron ore to Japan was inactive, but tonnage was offering at 
new lows for August & September, $5.25 for loading California.” 
A Jap vessel “Reported” $5.50 FIO Sept. 

“Reported” $6.75-7.00 Nov.-Dee. 

A cargo $ 8.00 Dec. 

A Jap vessel $ 7.75 Nov. 

No further developments through January 19th, 1953. 


[Jurat omitted.] 


(S.) Stanley G. Holmes. 
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397 Filed April 27, 1953 

Cross-Motion by Defendants Federal Maritime Board, 
A. W. Gatov, Chairman of the Board; Robert W. Wil¬ 
liams, Vice-Chairman of the Board; and Charles Saw¬ 
yer, Former Secretary of Commerce, for Summary 
Judgment 

Now come the defendants, Federal Maritime Board, A. 
W. Gatov, Chairman of the Board; Robert W. Williams, 
Vice-Chairman of the Board; and Charles Sawyer, Former 
Secretary of Commerce, and cross-move under Rule 56 of 
the Federal Rules of Civil Procedure for summary judg¬ 
ment on the ground that there is no genuine issue as to any 
material fact and that defendants are entitled to judgment 
as a matter of law. 

In support of this motion the Court is respectfully re¬ 
ferred to Exhibits 1 and 2, which are attached hereto and 
are made a part hereof, and also to the attached memoran¬ 
dum of points and authorities. Also in support of this 
motion, the Court is respectfully referred to the accompany¬ 
ing certified copy of the complete transcript of the admin¬ 
istrative record before the Federal Maritime Board. 

398 Warren E. Burger, 

Assistant Attorney General. 

Leo A. Rover, 

United States Attorney. 
Edward H. Hickey, 
Attorney , Department of Justice. 

Of Counsel: 

Francis T. Green, 

General Counsel , Federal Maritime Board. 

Max E. Halpbbn, 

Assistant General Counsel, Federal Maritime Board. 
Irving Malchman, 

Oliver Biddle, 

Attorneys, Department of Justice. 

Joseph A. Klausner, 

Chief , Regulation Branchy 
Federal Maritime Board. 

• * 

> 
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1 Transcript op Argument 

Washington, D. C., Friday May 15, 1953. 

The above-entitled action came on for hearing on Motions 
for Summary Judgment before the Hon. Alexander Holtz- 
off, Judge, at 10:45 o’clock, a. m. 

• •••••• 

8 Mr. Hickey: The basis of my motion is that this 
Court is without jurisdiction, on four grounds: One, 

that the plaintiff has no standing to sue, as this Court well 
knows in the Snyder and Buck doctrine. 

The Court: What doctrine? 

Mr. Hickey: The Snyder and Buck case, which was filed 
in this Court, outlining the scope of review and standing 
which is given. 

The Court: Snyder against Buck has nothing to do with 
this, has it? 

Mr. Hickey: It does in this sense, that in the Snyder and 
Buck case the question was whether an action of the pay¬ 
master was to be reviewed by a court, and the ground of 
jurisdiction was based on the administrative procedure act. 

The Court: I thought you said that your point there was 
that the plaintiff has no standing to sue. 

Mr. Hickey: Because he has been given no private 

9 right under any statute. 

The Court: That is not Snyder against Buck. 

Mr. Hickey: It is a dictum in Snyder and Buck which is 
referred to. 

The Court: Why don’t you give me a case which isn’t 
dictum? 

Mr. Hickey: Alabama Power. 

The Court: What are the other points? I don’t think 
you need argue that. 

Mr. Hickey: All right, sir. The other ground that this 
is a matter of discretion. That is the granting of an 
operating differential subsidy involving a type of special¬ 
ized knowledge count, with the record which has been filed 
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in this Court running into thousands of pages, thirty days 
of hearings. 

The Court: I want you to skeletonize your points, without 
arguing. 

Mr. Hickey: Therefore, the Court will not intrude in 

substituting its judgment for that- 

The Court: That is not a jurisdictional matter. That 
goes to the merits. 

Mr. Hickey: Eight, sir. 

The Court: What are your other objections t 
Mr. Hickey: The other objections are that the action is 
premature in that because this particular plaintiff 

10 has already a subsidy contract which is subject to 
revision in the event that it is heard—that it cannot 

be heard, and the record clearly supports the fact that it is 
not heard here because its traffic has been increasing since 
the postwar period, its present ships couldn’t carry the 
tonnage and traffic. 

The Court: That goes to the factual situation. 

Mr. Hickey: Yes. But it has a pseudo-jurisdictional 
aspect in that it goes to your discretion with respect to the 
application for relief. 

The Court: That is not jurisdictional, of course. 

Mr. Hickey: The next jurisdictional question is that the 
$3,000 limitation is not met here, because there is no proof 
that there has been any loss or injury, which is the measure¬ 
ment of the McNutt and General Motors case, which is the 
measurement of the damage done to the plaintiff, because 
instead of losing money they are making money. Their 
profits are increasing, so there is no loss of any right 

• •••••• 

11 Mr. Gardner: If the Court please, I believe that it 
will be helpful, because I can save a great deal of Mr. 

Hickey’s time by pointing out what I am not arguing. On 
the possibility that it will be convenient to the Court, I 
would like to hand up a clear copy of the plaintiff’s brief. 

These are motions and cross motions for summary judg¬ 
ment, which, so far as the plaintiff’s case is concerned, 
turns upon one central and one collateral issue. The central 
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issue is whether the Federal Maritime Board has 

12 correctly construed Section 605 (c) of the Merchant 
Marine Act of 1936, or whether the correct construc¬ 
tion is that followed in the first eleven years of tie Act’s 
history. We submit that the early construction ia correct. 

The collateral issue is- 

The Court: What is the construction? You might as well 
state that now, so I will see what your target is. 

Mr. Gardner: Section 605 (c) is an exceedingly complex 
section. We say that under Section 605 (c) the Federal 
Maritime cannot award a dual, much less a treble, subsidy 
on a single route. 

The Court: By saying dual, you mean it may not award 
a subsidy to two or more concerns on the same route? 

Mr. Gardner: Without, Your Honor, first finding, as 
the statute twice seems to require, that the service without 
that subsidy would be inadequate. 

The Court: Was there such a finding? 

Mr. Gardner: There was not such a finding. 

The Court: What is the contention on the other side? 

Mr. Gardner: The contention on the other side is that 
the Board properly construed Section 605 (c), and that so 
long as- 

The Court: What is that construction? 

Mr. Gardner: That so long as the operator applying for 
a subsidy is an existing service the Board need make 

13 no finding as to the adequacy of the service without 
the award. 

Our collateral point I will not develop. It is in a sense 
a charge that they acted arbitrarily in disregarding the 
traffic data. More basically, it is illustrative of our major 
point that they could not have found service inadequate 
without the subsidy award. 

The Court: Aren’t you first confronted, before you get 
to the merits, with your standing to sue under the doctrine 
of the Alabama Power case? 

Mr. Gardner: I am, sir, and to that I would like to turn. 

The Court: Yes. 

Mr. Gardner: I think it helps analysis if I dispose first 
of jurisdiction as opposed to standing to sue. I can dispose 
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of that in a minute. The jurisdiction of this Court rests on 
a variety of statutes. It is general jurisdiction tinder the 
judicial code, it is general jurisdiction under the D. C. 
Code, upon Section 1337- 

The Court: It isn’t so much a question of jurisdiction as 
it is one of whether the plaintiff has a standing to maintain 
the suit. 

Mr. Gardner: There is a real question as to standing. 
I simply wished to get jurisdiction out of the way. 

The Court: I don’t think there is any question as to 
jurisdiction. 

14 Mr. Gardner: I will turn then to standing, at once. 

• • • • • • • 

16 The Court: You may proceed, Mr. Gardner. 

Mr. Gardner: Two preliminary matters, if Your 

Honor please: 

I joined the Secretary of Commerce to prevent Mr. 
Hickey from arguing that he was an indispensable party. 
I have been assured by all defendants that none regards 
the Secretary as a necessary party. I agree, and agree that 
he should be dismissed from the case. 

The Court: Very well. 

Mr. Gardner: While on Mr. Hickey’s detours, I would 
like to formally move in open court to amend my complaint 
to allege that jurisdiction rests also on Section 11-711 of 
the District Code, and upon Section 1337 of the 

17 Judicial Code, neither of which requires a jurisdic¬ 
tional amount. 

The Court: Very well 

• •••••• 

32 Mr. Gardner: My point, sir, is that Section 605 (c) 
requires the Board in every case to make a finding 
that without the subsidy grant, service would be inadequate. 
The literal words of the section will reach that result only if 
additional service be read to mean additional subsidized 
service. That, I say, was the plain purpose of the Congress. 
That, I say, was the construction adopted by the Maritime 


y ; 
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Commission for the first eleven years of the Act’s adminis¬ 
tration. 

The Court: How does that affect the situation here in¬ 
volved? 

Mr. Gardner: It affects it very markedly, Your Honor. 
I am firmly of the view that if the Board were required to 
make a public finding on an articulated basis as to the 
adequacy of United States flag service on trade route 29, it 
could not grant subsidy to three lines for the first 

33 time in its history. That is largely the office of our 
second point 

• •••••• 

34 The Court: Is it your contention that under the 
statute only one line can be subsidized? 

Mr. Gardner: It is certainly not my contention. 

The Court: Then what is your contention? 

Mr. Gardner: My contention is that under Section 605 (c) 
the Board cannot pass out a subsidy to any line that comes 
without finding, as required by the statute, that the United 
States flag service on that route would be inadequate. If it 
makes that finding, it can subsidize two lines, it can sub¬ 
sidize, as it has in this case, and this case alone, three lines. 
We do not in any way claim the status of a monopoly or 
chosen instrument. 

The Court: What finding did the Board make here? Did 
it make a finding that it is necessary to enter into the sub¬ 
sidy contracts in order to provide adequate service by ves¬ 
sels of United States registry? 

Mr. Gardner: Not in the Section 605 (c) proceeding, it 
made some administrative findings later that it was neces¬ 
sary to promote the merchant marine and so on. 

The Court: No, but did it make a finding in the words, 

or substantially so- 

Mr. Gardner: It did not 

The Court: —to which I have just referred? 

Mr. Gardner: It did not, and my point is it could 
not. 

35 The Court: You mean it could not because there 
was not enough evidence to justify it? 
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Mr. Gardner: Because, had it been forced to articulate a 
finding on the evidence before it, I do not believe that it 
could have found inadequacy without the award. 

Let me tell Your Honor precisely what it did find. 

The Court: You say it couldn’t find inadequacy? 

Mr. Gardner: That is our contention. 

The Court: Do you mean that the evidence would not 
justify such a finding? 

Mr. Gardner: That is not what I mean, sir; I am not ask¬ 
ing Your Honor to review the evidence. 

The Court: I am not going to do that I don’t think I am 
called upon to do that 

Mr. Gardner: That is what I tried to assure the Govern¬ 
ment when they loaded 8,000 pages into this Court The 
Board found first that the defendant Pacific Transport Line 
and defendant Pacific Far East Line were in existing serv¬ 
ice both as to owned and as to chartered vessels. Then 
under its current construction of Section 605(c) it said, 
“We need not, therefore, make any finding as to adequacy 
of the service without the award.” 

The Court: "What do you say it found? 

Mr. Gardner: It found that Pacific Transport Line and 
Pacific Far East Line were in existing service on 
36 trade route 29, and of course, they were. It then 
found on a variety of grounds that there was no un¬ 
due prejudice—this is under the second clause of that sec¬ 
tion—to American President Lines. 

The Court: But it did not make the next finding, that it 
was necessary to enter into the contract to provide adequate 
service by vessels of the United States? 

Mr. Gardner: It did not. 

The Court: Is that what you complain of? 

Mr. Gardner: That is what I complain of, and our prayer 
to this Court is that it declare that finding should be made 
and return it to the Board. 

The Court: I get your point. 

Mr. Gardner: I do not think that if the Court agrees with 
us on Section 605 (c) it will be necessary to consider my 
second point, which is simply illustrative of the fact that we 
consider ourselves injured. I would like only to hand to 


the Court a somewhat corrected chart which illustrates the 
traffic movement One is in our brief. But the artist while 
I was out of town made some mistakes on it. 

In terms of that chart I think our point can very simply 
be made. It will indicate why we are more than content 
with any relief which would send this back to the Board to 
make a finding. The Board made, itself, no finding. It 
twice said it had an optimistic view about route 29— 
37 nothing more. So far as the traffic needs were con¬ 
cerned— 

The Court: I don’t think I need go into the merits. 

Mr. Gardner: I am not anxious to get you in there. If we 
can prevail on Section 605 (c), we need nothing else. If we 
can’t that is our strongest point, so I will rest on that. 

• •••••• 

/ 

39 The Court: There is no contention that there is 
any private right, at alL The contention is that com¬ 
petitors are entitled to a hearing before the Commission as 
a matter of right before a subsidy is granted, and the con¬ 
tention of counsel is that since they are entitled as of right 
to notice and hearing before the administrative agency that 
gives them a standing to pursue an action for judicial re¬ 
view. That is the point you have to meet. 

Mr. Hickey: On that point the Government is in 

40 complete disagreement because the statute does not 
so provide, as the Maritime Board has properly read. 

• •••••• 

42 The Court: Let me see if I understand your con¬ 
tention. Is it your contention that without giving a 

43 hearing, or taking evidence, the Board may make a 
finding that there would be no undue advantage or 

undue prejudice as between citizens of the United States, 
and if it so finds, it need go no further, but if it finds that 
there would be undue advantage, then it must give a public 
hearing to which everyone serving the route must be given 
notice ? Is that your construction ? 

Mr. Hickey: I don’t believe we need go that far, sir, be¬ 
cause in this very case there was a hearing. 
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The Court: Is that your constructiont 

Mr. Hickey: No, the Board in this construction, after 
giving notice to all the parties, and after having this exten¬ 
sive hearing on the basis of that notice, found no undue 
prejudice, and no undue advantage, and having had the 
hearing for that basis, because the statute said, “If you 
don’t make that finding you have to go forward to find in¬ 
adequate service-” 

The Court: You admit, in other words, that even for the 
first half of that clause a hearing is necessary, of which all 
competitors shall have notice ? 

Mr. Hickey: May I restate what I would consider the 
review of the Board in connection with the statute, so far 
as codified- 

The Court : No, I want to go one step at a time. I want 
to know what your contention is about the necessity of a 
public hearing of which all competitors have notice. 

44 Mr. Hickey: I say that the Congress has provided 
for a public hearing in two situations in connection 
with 605. We have broken them up for the convenience of 
numerical presentation to the Court, into three "parts. 

The first part of an application for a differential subsidy 
under 605 (c) requires the Board to find whether it was in 
addition to existing service. 

The Court: Now, we have passed that 

Mr. Hickey: That is the end. The next step, it has to 
find as a part of the hearing, whether the granting of a 
contract would be unduly prejudicial or give undue ad¬ 
vantage to the parties. 

The Court: We have been over that. My question is, do 
you admit that before it makes that finding the parties are 
entitled to a hearing? 

Mr. Hickey: On the second aspect, yes, sir, and it was 
done in this case. 

The Court: I am afraid you are getting away from the 
question. Mr. Gardner contends that the Alabama Power 
doctrine does not apply, because the law gives these people 
a right to be heard before the Commission, and that implies 
that they are parties, that they may be considered parties 
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aggrieved. I would like to have you meet that point, if you 
can. 

Mr. Hickey: Very well, sir. In connection with 605 
45 (c) the question of whether there was a right to be 

heard turned on the findings of the Board at the 
public hearing and because the Board specifically found that 
there was not an additional service to be performed by the 
filing of the application, and because the Board specifically 
found that there would be no undue prejudice, the appear¬ 
ance of this particular plaintiff and the other intervenors 
who have not filed any action, was permissive, and being 
permissive, there was no creation of any statutory right to 
a hearing. 

Secondly, we take the position that even if there were a 
statutory right to the hearing after those findings, the fact 
that Congress provided a right to intervene in a Commission 
administrative hearing does not give, necessarily, a legal 
right to appear in this Court. 

• •••••• 

47 The Court: No, it doesn’t, Mr. Hickey, and I don’t 
understand that anybody contends that Section 605 

(c) gives such right. As I understand the contention, it 
is that Section 605 (c) gives competitors a right to be 

48 heard before the Commission, and that that circum¬ 
stance impliedly creates a right to bring this suit. 

Isn’t that your position? 

Mr. Gardner: That is my position, sir. 

Mr. Hickey: We say that the right that is given or alleged 
to be given under 605 (c) to be heard is a right that is 
grounded on two essential Commission findings which have 
been made in this case. 

The Court: You have to be heard first, and have the find¬ 
ings made afterwards. 

Mr. Hickey: As we read the statute, sir, under the first 
section no hearing is required unless the Commission first 
finds that undue advantage or undue prejudice would result. 

The Court: It is no use trying to construe the statute 
that way. That would lead to a very unjust result. It would 
mean that the Commission without giving anybody any 
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hearing has a right to make a finding that no one will receive 
any undine advantage, and so forth, but if it finds otherwise, 
that then it must give a hearing as to whether necessity for 
adequate service still requires the granting of a subsidy. 

It seems to me that that—I think your position is well 
founded, but it seems to the Court that that could not have 
been within the legislative intent. It is like reaching a 
judgment first in a lawsuit and then hearing the evi¬ 
dence. 

49 Offhand, my reaction would be to construe that 
statute as requiring a hearing for both branches of 
the second clause. 


• . • • • • • • 

51 The Court: The point on the merits that Mr. 
Gardner makes, as I understand it, is that the statute should 
be construed as not permitting double and treble and quad¬ 
ruple subsidies. 

Mr. Hickey: That is just not, with all deference to Mr. 
Gardner, just not so. You cannot possibly make that con¬ 
tention. 

Mr. Gardner: I agree with Mr. Hickey on that; that is not 
my contention. 

The Court: You are not making that? 

Mr. Gardner: No. 

Mr. Hickey: He narrows it down, until we are now 

52 down to the narrow question—he has now also con¬ 
ceded for the purposes of his attack of the order, he 

is not saying on the evidence presented it is arbitrary, un¬ 
reasonable, and capricious. 

The Court: Then what is the attack on the order based 
on? 

Mr. Hickey: On this narrow statutory question. 

Mr. Gardner: I say that the Board is required, under 
Section 605 (c), to find- 

The Court: All you are asking for is having this matter 
remitted to the Board for additional findings. 

Mr. Gardner: That is all. 

• •••••• 
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64 The Court: I think Mr. Hickey covered that ade¬ 
quately. After all, that is a matter for counsel for 

the Board to argue. 

Mr. Becker: It is also a matter for us, Your Honor. 

65 We have a $15 million interest in this subsidy. We 
are not merely a bystander. 

The Court: Very well. 

Mr. Becker: I don’t want to review the same grounds that 
Mr. Hickey did. 

The Court: What is your point? 

Mr. Becker: My point is this, that not only the fact that 
four particular actions are singled out for review in the Act, 
but the nature of all the other actions in there, all the other 
activities, where Congress did not provide a review, the 
nature of these activities is such that they are activities not 
normally subject to judicial review, because they depend 
upon determinations of foreign policy—in other words, how 
adequate should our merchant marine be, how large should 
it be. 

The Court: This Court cannot review that much of the 
order of the Board as is within its own discretion. But it 
is contended, and I think with a great deal of cogency, that 
this Court has a right to determine, in fact, a duty to deter¬ 
mine whether the Board followed the statutory direction. 
And this the Court is going to review if it finds that the 
plaintiff has standing to sue. 

Mr. Becker: That is right. May I suggest one other 

thing: If it finds there is a present threat of injury now- 

The Court: No. It is a strange thing, the business 

66 community for years has been clamoring for judicial 
review of administrative action, but whenever some 

business concern comes along to whose interest it is not to 
have administrative action reviewed, they take just the 
opposite position. 

Mr. Becker: It is strange, but that is the way human 
nature is. 

Your Honor, one other point we want to stress, but I want 
to point out that the action from the Board took nothing 
from the plaintiff and merely placed his competitors on 
precisely the same position. 
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The Court: I know. That is just elementary argument. 
This plaintiff says that you have created additional compe¬ 
tition which otherwise he would be free from, just like a 
man who has got a grocery store and a competitor starts 
another store across the street. Of course, he is afraid of 
the competition. 

• •••••• 

75 The Court: Does anybody else care to be heard? 
I just want to make clear in my own mind that I am 

correct in understanding your contention, Mr. Gardner. Is 
it your contention that the statute should be construed 

76 —I mean 605 (c)—to the effect of requiring the Com¬ 
mission to give a public hearing and make a finding 

on adequacy of service, even if it first makes a finding that 
there is no undue advantage or undue prejudice? Is that 
your construction? 

Mr. Gardner: In any case in which there is an objection 
under the subsidy from the competing carrier. 

The Court: Then I think I see the conflicting contentions. 
I am going to study your briefs very carefully, and read the 
cases on which you rely. (Tr. 75-76.) 

• •••••• 

417 Filed May 21, 1953 

Opinion 

This case came on for hearing on cross-motions made by 
the plaintiff and each of the defendants for summary judg¬ 
ment. 

418 This action is brought for a declaratory judgment 
and an injunction setting aside the grant of a subsidy 

made by the Federal Maritime Board to two steamship 
lines. Pursuant to authority granted by the Merchant 
Marine Act, Sections 601(a) et seq., U. S. Code, Title 46, 
Secs. 1171 et seq., the Federal Maritime Board granted what 
are called operating-differential subsidies to the defendants 
Pacific Far East Line, Inc., and the Pacific Transport Lines, 
Inc., which operate merchant vessels on a route between the 
West Coast and Oriental ports. The plaintiff, American 
President Lines, which for some time has been operating 
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ships over the same route and is in receipt of a similar sub¬ 
vention, brings this action for an adjudication that the sub¬ 
sidies granted to its competitors have been illegally allowed. 

The statute authorizes the Maritime Commission, later 
succeeded by the Federal Maritime Board, to grant financial 
aid for the operation of vessels to be used in essential serv¬ 
ice in the foreign commerce of the United States. If the 
Board approves an application for such assistance, it may 
enter into a contract with the applicant for the payment of 
an operating-differential subsidy. The statute enumerates 
certain requirements as prerequisites to the allowance of a 
subsidy, and prescribes the procedure to be followed in con¬ 
nection with passing on applications for such aid. 

There are two preliminary questions to be determined 
in this litigation: first, whether the action of the Board 
is subject to judicial review, and, if so, to what extent; and 
if this question is answered in the affirmative, then sec¬ 
ond, whether the plaintiff has a standing to bring this 
419 action. 

The plaintiff seeks to predicate its right to a judi¬ 
cial review on the Administrative Procedure Act, U. S. 
Code, Title 5, Section 1009. This Act excludes from its pro¬ 
visions matters in respect to which statutes preclude judi¬ 
cial review, or in respect to which agency action is by law 
committed to agency discretion. In this instance, no stat¬ 
ute precludes judicial review. On the other hand, the grant¬ 
ing or withholding of a subsidy is clearly committed by law 
to agency discretion. In this respect the action of the Board 
in granting or withholding a subsidy is similar to the action 
of other Federal agencies in making or withholding loans 
and grants. It is not mandatory for the Board to grant a 
subsidy merely because the applicant complies with specified 
conditions. It must consider and weigh many aspects of 
public policy and expediency in reaching a conclusion. A 
steamship line that petitioned for a subsidy would hardly 
have any right to secure judicial review of a denial of its 
application in the exercise of the discretion of the Board. 
The conclusion necessarily follows that since the action of 
the Board in passing on an application for a subsidy de¬ 
pends on its discretion, the decision of the Board will not be 
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reviewed by the judicial branch of the Government. The 
courts may not substitute themselves for the Board in de¬ 
termining whether it is in the interest of public policy to 
grant or withhold a subsidy to a particular steamship line. 
To that extent the decision of the Board is not subject to 
judicial review, as being within the ambit of matters com¬ 
mitted to agency discretion. 

The statute, however, provides certain limitations and 
prescribes specific procedure to be followed in con- 
430 nection with applications for subsidies. To the ex¬ 
tent of determining whether any of these restrictions 
have been transcended, and only to that extent, judicial re¬ 
view is permissible. In other words, the courts may de¬ 
termine whether the Board has acted illegally. Beyond that 
the courts have no function to perform in respect to the 
subsidies. 

The second preliminary question is whether the plaintiff 
has a standing to bring this suit. It is axiomatic that the 
judicial process extends only to actual cases and contro¬ 
versies. The courts may not pass upon the legality of offi¬ 
cial action merely because some one desires a judicial opin¬ 
ion on the subject. A member of the public, who has no 
other interest in the matter than that of any other citizen 
or taxpayer, has no standing to secure an injunction against 
official action on the ground that it may be illegal, Massachu¬ 
setts v. Melon, 262 U. S. 447. The fact that a person is a 
competitor of a party receiving a loan or grant from the 
Government does not give him a standing to challenge the 
legality of such action, Alabama Power Co. v. Ickes, 302 
U. S. 464, 478, et seq. These well established doctrines are 
not in dispute. 

It is claimed by the plaintiff, however, that the Adminis¬ 
trative Procedure Act gives it a standing to sue, which other¬ 
wise it might not have. The pertinent provision of that 
Act (U. S. Code, Title 5, Section 1009(a)) reads as follows: 

“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant stat¬ 
ute, shall be entitled to judicial review thereof.’’ (Em¬ 
phasis supplied.) 
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421 Obviously the plaintiff bas not suffered any legal 
wrong and, therefore, cannot bring itself within the 

first clause of the foregoing paragraph. 

The question then arises whether the plaintiff is within 
the terms of the second clause, as being “adversely affected 
or aggrieved’\ If the words, “adversely affected or ag¬ 
grieved” mean adversely affected or aggrieved in a legal 
sense, the plaintiff would have no standing to maintain this 
action. If, however, the words just quoted were so in¬ 
terpreted, they would add nothing to the phrase found in 
the preceding clause,—“suffering legal wrong”. The sec¬ 
ond clause would be tautological and repetitious. It would 
seem reasonable in order to ascribe a meaning to every part 
of the subsection, to assume that the words “adversely 
affect or aggrieve” mean something in addition to “suf¬ 
fering legal wrong”. 

We are not without guidance in this matter. In Federal 
Communicalions Commission v. Sanders Brothers Radio 
Station, 309 U. S. 470, a rival radio station sought to chal¬ 
lenge an order of the Federal Communications Commis¬ 
sion granting a competitor’s application for a construction 
permit to erect a broadcasting station. The right of the 
petitioner to bring the proceeding was questioned. The 
Supreme Court referred to Section 402(b) of the Federal 
Communications Act (U. S. Code, Title 47, Sec. 402(b)), 
which authorizes an appeal to the Court of Appeals for the 
District of Columbia by an applicant for a license or per¬ 
mit, or “by any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application”. The conclusion 
was reached that the competitor had the requisite 

422 standing to appeal from the decision of the Commis¬ 
sion and to raise any relevant question of law in 

respect to the order of the Commission. 

It will be observed that the phraseology of the pertinent 
provisions of the Administrative Procedure Act and of the 
Federal Communications Act are practically identical The 
Administrative Procedure Act uses the words, “any person 
. . . . adversely affected or aggrieved”. The Federal Com¬ 
munications Act uses the words “any other person who is 
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aggrieved or whose interests are adversely affected”. If a 
competitor who fears adverse economic effects, has a right 
to challenge the legality of official action under one of the 
Acts, the conclusion is inescapable that he may do so under 
the other Act. 

It is important to observe in this connection that Section 
605(c) of the Merchant Marine Act provides that in certain 
contingencies a public hearing must be held by the Commis¬ 
sion, notice of which is to be given to each line serving the 
route. In other words, the Congress felt that under certain 
circumstances a competitor should have a right to be heard 
on the question whether a subsidy should be granted to a 
rival line. 

Before closing the discussion of this aspect of the litiga¬ 
tion, it would seem pertinent to advert to the fact that the 
Administrative Procedure Act is no mere codification of the 
pre-existing law. If that were all that was accomplished 
by the enactment of this far-reaching statute, the prodigious 
labor that had been put into it, would have gone for naught. 
Contemporary discussion and debate clearly demonstrate 
that one of the main objectives of the Administrative 
423 Procedure Act was to extend the right of judicial 
review. One of its purposes was to enlarge the au¬ 
thority of the courts to check illegal and arbitrary adminis¬ 
trative action. The courts stand between the citizen and 
administrative officers. The statute created no new reme¬ 
dies but contemplated the use of established types of pro¬ 
ceedings to achieve its ends. On the other hand, it broad¬ 
ened the scope of judicial review and it enlarged the class of 
persons who were given standing to invoke the judicial 
process. The doctrine of Alabama Power C o. v. I ekes, swpra, 
is not applicable to proceedings under the Administrative 
Procedure Act. In the light of the foregoing considerations, 
the conclusion follows that the plaintiff has a standing to 
maintain this action. 

We now reach the merits. As stated above, the only matter 
that the court has authority to review in this connection is 
whether the Board has acted illegally. The court may not 
consider whether it has exercised its discretion wisely. 

It is claimed by the plaintiff that the Board was without 
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421 Obviously the plaintiff has not suffered any legal 
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competitor who fears adverse economic effects, has a right 
to challenge the legality of official action under one of the 
Acts, the conclusion is inescapable that he may do so under 
the other Act. 

It is important to observe in this connection that Section 
605(c) of the Merchant Marine Act provides that in certain 
contingencies a public hearing must be held by the Commis¬ 
sion, notice of which is to be given to each line serving the 
route. In other words, the Congress felt that under certain 
circumstances a competitor should have a right to be heard 
on the question whether a subsidy should be granted to a 
rival line. 

Before closing the discussion of this aspect of the litiga¬ 
tion, it would seem pertinent to advert to the fact that the 
Administrative Procedure Act is no mere codification of the 
pre-existing law. If that were all that was accomplished 
by the enactment of this far-reaching statute, the prodigious 
labor that had been put into it, would have gone for naught. 
Contemporary discussion and debate clearly demonstrate 
that one of the main objectives of the Administrative 
423 Procedure Act was to extend the right of judicial 
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dies but contemplated the use of established types of pro¬ 
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process. The doctrine of Alabama Power Co. v. I ekes, supra, 
is not applicable to proceedings under the Administrative 
Procedure Act. In the light of the foregoing considerations, 
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We now reach the merits. As stated above, the only matter 
that the court has authority to review in this connection is 
whether the Board has acted illegally. The court may not 
consider whether it has exercised its discretion wisely. 

It is claimed by the plaintiff that the Board was without 
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power to grant the subsidies in this case without making a 
finding that it is necessary to enter into a subsidy contract 
in order to provide adequate service by vessels of United 
States registry. Whether the Board violated any provision 
of law in failing to make this finding depends upon the con¬ 
struction of the applicable statute. The pertinent provisions 
are found in Sec. 605(c), which reads, in part, as follows: 

“(c) No contract shall be made under this title with 
respect to a vessel to be operated on a service, 
424 route, or line served by citizens of the United 
States which would be in addition to the exist¬ 
ing service, or services, unless the Commission shall 
determine after proper hearing of all parties that the 
service already provided by vessels of United States 
registry in such service, route, or line is inadequate, 
and that in the accomplishment of the purposes and 
policy of this Act additional vessels should be operated 
thereon; and no contract shall be made with respect to 
a vessel operated or to be operated in a service, route, 
or line served by two or more citizens of the United 
States with vessels of United States registry, if the 
Commission shall determine the effect of such a contract 
would be to give undue advantage or be unduly preju¬ 
dicial, as between citizens of the United States, in the 
operation of vessels in competitive services, routes, or 
lines, unless following public hearing, due notice of 
which shall be given to each line serving the route, the 
Commission shall find that it is necessary to enter into 
such contract in order to provide adequate service by 
vessels of United States registry.” 

The foregoing provisions may be analyzed as follows: 

1. If a subsidy is to be granted with respect to a vessel 
which is to be operated on a route served by citizens of the 
United States and which would be in addition to existing 
service, the Commission must first determine that the service 
already provided by vessels of United States registry is in¬ 
adequate, and that additional vessels should be operated 
thereon. This requirement has been complied with. 
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2. No subsidy may be granted with respect to a vessel 
operated on a route already served by two or more citizens 
of the United States, with vessels of United States registry, 
if the Board determines that the effect of such a contract 
would be to give undue advantage or be unduly prejudicial 
as between citizens of the United States. In this instance 
the Commission determined that the effect of the subsidies 
would not give undue advantage or be unduly preju- 

425 dicial as between citizens of the United States. 

3. If the Board determines that the effect of the 
proposed contract would be to give undue advantage or be 
unduly prejudicial as between citizens of the United States, 
then and only then, a finding by the Board is required to the 
effect that it is necessary to enter into the contract in order 
to provide adequate service by vessels of United States 
registry. 

It is obvious that the last requirement does not come into 
play unless an affirmative finding is first made under the 
second provision. If a negative finding is made in the sec¬ 
ond contingency, then the third requirement does not apply. 
It follows hence that in this instance, a finding by the Board 
that it is necessary to enter into the proposed contract in 
order to provide adequate service by vessels of United States 
registry was not requisite. 

It is true that the statute is somewhat involved and ob¬ 
scure, but the foregoing construction emerges from a study 
of its phraseology. The contention of the plaintiff that a 
finding of necessity in order to provide adequate service is 
a condition precedent to granting a loan, is not warranted 
by what the court deems to be the proper interpretation 
of the statute. This requirement comes into operation only, 
as indicated above, if the Board determines that the effect 
of the proposed contract would be to give undue advantage 
or be unduly prejudicial as between citizens of the United 
States. 

426 In view of the foregoing considerations, the court 
is of the opinion that the Board did not transcend 

any of the limitations of Section 605(c) in granting subsi¬ 
dies to the two defendant steamship lines. 
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Plaintiff’s motion for summary judgment is denied, and 
defendants’ motions for summary judgment are granted. 

(S.) Alexander Holtzoff, 
United States District Judge . 

427 Filed May 28, 1953 

Order 

This case having come on for hearing on May 15, 1953, 
upon plaintiff’s motion for summary judgment and defend¬ 
ants’ motions for summary judgment, and the Court having 
considered the pleadings with exhibits, affidavits, and mem¬ 
oranda filed by the parties and the arguments of counsel, and 
the Court having filed written opinion with the Clerk on 
May 21,1953, it is by the Court, this 28th day of May, 1953, 

Ordered that the defendants’ motion for summary judg¬ 
ment dismissing the complaint be and the same hereby is 
granted; and it is further 

Ordered that plaintiff’s motion for summary judgment be 
and the same hereby is denied; and it is further 

Ordered that the complaint in this action be and the same 
hereby is dismissed. 

Alexander Holtzoff, 

Judge . 

Seen: 

Warner W. Gardner, 

734 15th Street, N. W. 

Washington 5, D. C, 

• •••••• 

429 Filed August 4, 1953. 

Statement of Points on Appeal 

Plaintiff-appellant herewith sets forth the points with 
respect to which it claims the Court erred in its decision and 
order herein: 

1. In rejecting the plaintiff’s contention that Section 
605(c) of the Merchant Marine Act of 1936, as amended, 
requires a finding as to the adequacy of United States-flag 
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service on a trade route already served under an operating- 
differential subsidy contract by a United States-flag opera¬ 
tor before an award of an operating-differential subsidy con¬ 
tract fo another operator in existing service on the route. 

2. In rejecting plaintiff’s contention that the Federal Mar¬ 
itime Board exceeded its authority under Section 605(c) 
of the Merchant Marine Act, and acted arbitrarily and in 
abuse of its discretion, in refusing to recognize current data 
relative to traffic on the trade-route for which subsidies were 
sought by two of the defendants herein, and, instead, basing 
its decision either on stale and unsubstantiated predictions 
as to future traffic possibilities or on evidence or estimate 
not found in the record or disclosed to the parties. 

Warner W. Gardner, 

Alfred L. Scanlan, 

Attorneys for Plaintiff-Appellant, 

73415th Street, N. W. 

Washington 5, D. C. 
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Warner W. Gardner, 

Alfred L. Scanlan, 

734 15th Street, N. W., 

Washington 5, D. C., 
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QUESTIONS PRESENTED 


No. 11935 

Appellant has since 1901 operated a steamship service 
between California and the Orient. It has since 1938 served 
under subsidy contract awarded under the Merchant Marine 
Act of 1936. The Federal Maritime Board in 1952 awarded 
subsidy contracts on the same route to two additional lines. 
On suit for declaratory judgment and injunction, the Dis¬ 
trict Court granted summary judgment dismissing the com¬ 
plaint. The questions presented on this appeal are: 

1. Whether the Board properly construed Section 605(c) 
of the Merchant Marine Act of 1936 in holding that it need 
make no finding as to the adequacy of the United States-flag 
service on the route before awarding additional subsidy 
contracts. 

2. Whether the Board because of an “optimistic view” 
of future traffic, can lawfully award ten year subsidy con¬ 
tracts on the basis of undisclosed but demonstrably inac¬ 
curate traffic predictions. 

3. Appellees will probably also urge that the court below 
erred in holding that appellant had standing to bring the 
Board’s decision under review. 


IN THE 


Utufrii $tat?a (Eottrt nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11935 


American President Lines, Ltd., 


v. 


Appellant , 


Federal Maritime Board, A. W. Gatov , 1 Robert W. Wil¬ 
liams, Members Thereof, Pacific Transport Lines, Inc., 
and Pacific Far East Lines, Inc., 

Appellees . 


On Appeal from tlie Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR THE APPELLANT 


1 A motion to substitute Loots S. Rothschild and Eldon C. Upton, Jr., 
present members of the Federal Maritime Board, for appellee Gatov, 
whose term expired June 30, 1953, will be filed. 
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IN THE 
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Sntteii £tafea Court of Appeals 

** * N ' ‘ ' 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11935 


American President Lines, Ltd., 

V8 . 


Appellant, 


Federal Maritime Board, Rt al.. 

Appellees. 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The Federal Maritime Board on April 8, 1952, held that 
appellant was not unduly prejudiced nor the applicants 
unduly advantaged by any award of operating-differential 
subsidy contracts to the appellees Pacific Transport Lines, 
Inc. (PTL) and Pacific Far East Lines, Inc. (PFEL) 
(J. A. 53-69).* On November 28,1952, the Board announced 
that such contracts would be awarded (J. A. 69). On De¬ 
cember 31, 1952, it denied appellant’s petition for recon¬ 
sideration (J. A. 70-73). ... 

1 A Joint Appendix, containing excerpts from the record below, is sep¬ 
arately printed and is referred to herein as “J.A.” Appendices A and B 
are printed with this brief and referred to herein as “App. A”, etc. - 


The complaint, seeking declaratory judgment and perma¬ 
nent injunction, was filed January 2, 1953. (J. A. 1-11). 
The jurisdiction of the District Court rests upon 28 U. S. C. 
Secs. 1337 and 1331, and D. C. Code Secs. 11-305 and 306, 
in each case reinforced by Sections 10(a) and (b) of the 
Administrative Procedure Act (60 Stat. 243, 5 U. S. C. 
Sec. 1009). 

The opinion of the District Court upon cross-motions for 
summary judgment was filed on May 21, 1953 (J. A. 145; 
112 F. Supp. 346). Its order dismissing the complaint was 
entered on May 28,1953 (J. A. 152). Notice of appeal was 
filed on July 27, 1953 (Tr. 428). The jurisdiction of this 
Court rests upon 28 U. S. C. Sec. 1291. 

STATEMENT OF THE CASE 

Appellant has maintained a steamship service between 
California and the Orient since 1901 (J. A. 2). Since 1938 
it has operated under an operating-differential subsidy con¬ 
tract ; that contract has since January 1, 1947, called for a 
minimum of 24 and a maximum of 26 voyages per year 
(J. A. 15). This is the number of sailings specified in the 
Maritime Commission’s 1949 description of the service ap¬ 
propriate for Trade Route 29F 3 (J. A. 12). 

From 1946 to the present there has been an unusual de¬ 
mand for American-flag shipping on Trade Route 29F. 
(a) There was a very large volume of military traffic in the 
immediate post-war years; this was falling off when the 
outbreak of hostilities in Korea greatly increased the mili¬ 
tary cargoes. Military traffic as a matter of policy is shipped 
only in United States-flag vessels except in the rare case 

3 Trade Route 29F, as specified in the subsidy contracts, is: Los Angeles 
and San Francisco—Yokohama, Kobe and Osaka—Hong Kong—Manila. 
It includes calls, as traffic offers, in French Indo-China, Siam, and Japanese 
and Philippine outports; the route description includes also Shanghai, 
North China, Manchuria, Korea and U.S.S.R. in Asia (J.A. 12). 
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where no such vessel is available. (J. A. 129App. B, 
infra, p. 53.) (b) There were 17 foreign-flag lines on the 
route in 1949. In 1938 foreign-flag lines carried 76% of the 
traffic on Route 29. By 1949 their fleets had been rebuilt 
only to the point of carrying 30% of the traffic. (J. A. 17.) 

Several new American-flag lines commenced operations 
on Route 29F in 1946. Among them were appellees PTL 
and PFEL. In 1949 each appellee applied for an operating- 
differential subsidy contract. The applications were set for 
hearing, and appellant intervened in opposition, contending 
that the ordinary commercial traffic on the route could not 
possibly support over the ten year period three subsidized 
operations, each committed—whatever the traffic—to the 
prescribed sailings over the prescribed route. After lengthy 
hearings the chief examiner recommended that the contracts 
should be awarded (J. A. 12-52). 

The Board on April 8, 1952, held that PTL and PFEL 
were each operating an existing service, and that appel¬ 
lant would not be unduly prejudiced by their subsidization. 
It held that, having reached these conclusions, it was not 
required by Section 605(c) of the Merchant Marine Act of 
1936 to determine whether the U. S.-flag service would be 
inadequate without the subsidy awards (J. A. 66-68). It 
made no specific estimate of future traffic over Trade Route 
29, but twice expressed an “optimistic view” (J. A. 64, 68). 
The Board reserved for administrative determination 
whether and to what extent operating-differential subsidy 
contracts would be awarded (J. A. 67-68). It announced on 
November 28, 1952, that it had decided to subsidize both 
applicants, to the extent of 24-26 voyages a year for PTL 
and 36-40 for PFEL (J. A. 69-70). Appellant on December 
10, 1952, filed a petition for reconsideration, which was 
denied on December 31, 1952 (J. A. 70-73). The appellees, 
although on prior notice that appellant would promptly 
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seek review of this decision, entered into the forms of 
operating-differential subsidy contracts on the same day 
(J. A. 6). 

Appellant on January 2, 1953, filed in the court below 
its complaint for a declaratory judgment and permanent 
injunction (J. A. 1-11). After answers (J. A. 74-109) all 
parties filed motions for summary judgment (J. A. 110-133). 
The court below after argument filed an opinion which held: 
(a) The court had jurisdiction and plaintiff had standing to 
bring the suit, (b) The Board had correctly construed Sec¬ 
tion 605(c) and was not required to make any finding as to 
the adequacy of the U. S.-flag service. (J. A. 145-152.) 
Its final order granted summary judgment to appellees and 
dismissed the complaint. (J. A. 152.) 

STATUTES INVOLVED 

The relevant provisions of the Judicial Code, of the Ad¬ 
ministrative Procedure Act, and of the Merchant Marine 
Act of 1936 are set out in Appendix A, infra , pp. 49-52. 

STATEMENT OF POINTS 

1. Section 605(c) of the Merchant Marine Act of 1936 
requires that the Federal Maritime Board find that the 
United States-fiag service is inadequate before awarding 
any additional operating-differential subsidy contract which 
is opposed and set for hearing under that Section. 

2. The Federal Maritime Board cannot lawfully award a 
double- or a treble-subsidy upon a single trade route upon 
the basis of an unexplained “optimistic view” as to traffic 
trends. 

SUMMARY OF ARGUMENT . 

I 

A. The court below plainly had jurisdiction, under 28 
U. S. C. Secs. 1331 and 1337, relating to federal questions 
and acts regulating commerce. 
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B. Appellant has suffered actual and direct injury in 
the treble-subsidization of its historic trade route, one which 
as late as 1949 was again determined to require but one sub¬ 
sidized line. Subsidized competition is, by definition, there 
to stay for the 10 year term of the contracts, whether or 
not the traffic warrants this greatly expanded service. Ap¬ 
pellant does not claim the status of a “chosen instrument” 
nor of a monopoly, but it does insist that it has suffered 
actual injury when it is unlawfully engulfed by subsidized 
competition. 

C. Appellant’s standing to obtain judicial review derives, 
in the first instance, from the Merchant Marine Act of 1936. 
That Act puts the subsidized operator under rigid control 
and with limited profits, all designed to ensure permanent, 
regular service. To protect against an improvident in¬ 
crease in subsidized competition, Section 605(c) provides 
for notice and hearing and a variety of statutory findings. 
This statutory recognition and protection of the com¬ 
petitor’s interests makes inapplicable cases such as Ala¬ 
bama Power Co. v. Ickes, 302 U. S. 464, and brings appellant 
squarely within the long line of cases exemplified by Cora- 
mission v. Sanders Radio Station, 309 U. S. 470. Nothing 
in the Merchant Marine Act of 1936 precludes this right to 
review: both the legislative history and the four instances 
of a highly specialized review of other types of orders 
recognize the general right to ordinary review in equity. 

D. If there were doubt, it is removed by Section 10 of the 
Administrative Procedure Act Its words and its history 
show that it was intended to grant or to confirm judicial 
review in cases such as this. And the fact that the fir**! 
result reflects many factors for the Board’s discretionary 
consideration does not immunize from review separate 
errors of law committed in the course of that decision. 
Homovich v. Chapman, 89 App. D. C. 150,191F. 2d 761,764. 
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A. Section 605(c) twice calls for a public bearing and 
twice calls for a finding as to adequacy of service before the 
award of subsidy. The Board, reading word-by-word, has 
in recent years construed the Section so as to avoid both 
requirements, except only in the case of a newcomer to the 
trade. The result is an unreasonable construction, and 
one which would lead to excessive and ex parte over¬ 
subsidization of trade routes. It can and should be avoided 
by other readings of the statutory words. 

B. The legislative history leaves unexplained the precise 
choice of words in Section 605(c). But it makes plain the 
overriding Congressional purpose. There was not to be 
automatic subsidization to support competition between 
U. S.-flag lines. Neither was there to be a monopolistic or 
“chosen instrument ’’ policy. Adequacy of service was, 
instead, to be the cardinal and controlling inquiry when two 
or more lines were considered for subsidy over the same 
route. 

C. So the section was construed by the Maritime Com¬ 
mission from 1936 to November 1948. Then the Commis¬ 
sion substituted its word-by-word analysis of Section 605(c) 
and has since, in practical effect, held that the statute re¬ 
quires a finding of adequacy only with respect to an appli¬ 
cant for subsidy who is not in service on the route. This 
escape from the Congressional command should be cor¬ 
rected by this Court. 

m 

Appellant complains also that the chief examiner based 
his recommendation upon extravagant estimates of the ex¬ 
pected liner commercial cargo and that the Board made 
none at all except to record its “optimistic view” of the 
traffic. In fact, the ordinary commercial cargoes are but 
half those found by the examiner. Eds estimates can tempo- 
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rarily be vindicated by including military cargoes and bulk 
iron-ore movements. But these liner cargoes are either 
temporary or aberrational, and at the least appellant and 
the reviewing courts are entitled to have the Board explain 
its expectation as to those cargoes. It should deal with and 
not submerge the issues and data which are critical to its 
decision. 

ARGUMENT 

I 

The District Court Had Jurisdiction and Appellant Had 
Standing to Seek Review of the Board’s Action 

A. The Court Had Jurisdiction 

The opinion of the court below (J.A. 145-152) assumes 
without discussion that it had jurisdiction of this suit. The 
court in colloquy said at argument that “I don’t think there 
is any question as to jurisdiction” (J.A. 137). 

This is a suit against a federal agency, its individual 
members, and two steamship lines, seeking review of action 
alleged to be unlawful under the Merchant Marine Act of 
1936. As such it is an action arising under an “Act of 
Congress regulating commerce.” 28 TJ.S.C. Sec. 1337. It 
is also an action arising under the laws of the United States. 
28 U.S.C. 1331. If more be needed, it is also a case “be¬ 
tween parties, both or either of whom shall be resident or be 
found within” the District of Columbia. D.C. Code, Sec. 
306. 

This jurisdiction has been available, ever since American 
School v. McAnmdtg, 187 U.S. 94, to give relief in equity 
against an unlawful or an arbitrary order of a federal agency 
or official. See, e.g., Lane v. Hogland, 244 U.S. 174; Stark 
v. Wickard, 321 U. S. 288, 290; Board of Governors v. Ag- 
new, 329 U. S. 441, 444 ; Shields v. Utah Idaho R. Co., 305 
U. S. 177; United States v. I.C.C., 337 U. S. 426,440-443. 
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B. Appellant Has Suffered Actual <md Direct Injury 

Appellant’s standing to bring this action requires a some¬ 
what fuller discussion than does the jurisdiction of the court 
below. That standing rests upon statute: the Merchant 
Marine Act of 1936 and the Administrative Procedure Act. 
It is desirable, however, that the statutory analysis proceed 
upon the foundation of appellant’s actual injury. 

1. Background . This is not a suit by a subsidized opera¬ 
tor to prevent others from sharing in the bounty which has 
been his costless privilege to receive. Appellant, to the con¬ 
trary, is in the somewhat unique position of having, in prac¬ 
tical effect, bought and paid for its accrued subsidy and for 
its future expectations. 

The controlling stock of appellant was transferred to the 
United States in 1938. From 1945 to 1952 the ownership of 
that stock was in litigation between the United States and 
the former owners. Pursuant to an agreement of com¬ 
promise and settlement, the two litigants jointly offered that 
stock for sale to the highest bidder. (J.A. 2). The present 
owners of appellant’s controlling stock on November 6,1952 
paid $18,360,000 for the large majority of the common stock 
of appellant. 4 

We do not urge that the decision of the Board, awarding 
the first treble subsidy on a single route in the history of 
the Merchant Marine Act, just three weeks after their pur¬ 
chase, took the new owners by unfair surprise. The possi¬ 
bility of such a decision was forecast by the Board’s report 
of April 8, 1952 and the prospectus noted both the applica¬ 
tions and the Board’s April report. We do, however, sug¬ 
gest that appellant has an unusually solid standing to com¬ 
plain of the error of law and abuse of discretion which led 
to the Board’s decision. 


4 Settlement of the Dollar Line Case, Report of Secretary of Commerce, 
(GPO 1953), p. 6. 
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2. The Injury to Appellant. Under the subsidy con¬ 
tracts, PTL and PFEL must (barring Maritime Adminis¬ 
tration revision) sail their 13 vessels over Route 29 without 
deviation and without cessation long after the temporary 
military cargoes which now support their service will have 
vanished. This is not, then, the ordinary case of putting an 
undesired competitor in funds, so that he may compete more 
effectively. The operating-differential subsidy contract not 
only puts appellant’s competitors in funds, but puts them 
under contract to continue sailing the route, in good times 
and bad, for 10 years to come. 

It does so, moreover, upon an extravagant scale. In 
1946, and again in 1949, the Maritime Commission’s study 
of essential trade routes indicated that Route 29F needed 
24-26 subsidized sailings per year, by 5 C-3 vessels. 5 That 
service plaintiff has been providing. The 1952 decision 
under review more than trebles those sailings by adding 
24-26 for PTL and 36-40 for PFEL (J.A. 70). Never in the 
history of the Merchant Marine Act of 1936 have trade 
route requirements been multiplied so hastily or with such 
abandon. 

Never, indeed, has the Board undertaken to subsidize 
such extreme competition as is provided by this decision. 
It has twice before awarded subsidies to two lines operating 
over the same route. But this was done, reluctantly, in 
the first case only because it could not persuade the opera¬ 
tors to consolidate, and because the clearly defined and 
existing volume of commercial traffic plainly warranted the 
risk of subsidizing two American-flag lines to compete be¬ 
tween themselves, Am. Sou. African Line, Inc., Subsidy, 
S. & E. Africa, 3. M. C. 277 (1938), and in the second case 
because the quality of the existing service was inadequate. 


s Essential Trade Routes of the American Merchant Marine, U. S. 
Maritime Commission, 1949, Foreword, and p. 29. 





P. A. B. Line, Inc. — Subsidy, Route 24 3 M. C. 357 (1948).® 
Here the Board made no finding as to the present volume 
of commercial traffic, but merely noted that it took “an 
optimistic view of the prospective traffic movement on the 
route” (J.A. 64, 68). On the basis solely of that “optimis¬ 
tic view,” it inflicted upon appellant an unprecedented 
treble subsidy over its historic trade route. 

Appellant does not urge that it is a “chosen instrument” 
across the Pacific, nor does it urge that the Act forbids the 
Board to subsidize a competitor upon the same route. Ap¬ 
pellant does insist that, before the Board reduces the his¬ 
toric operator of the Route to a 28% share of the subsidized 
sailings, it must at the minimum (a) find that the service is 
inadequate without such a prodigious increase in subsidized 
sailings, and (b) make intelligible findings as to the antici¬ 
pated traffic needs. 

3. Prematurity. The appellees have urged below that, 
as the present volume of military cargo is adequate with the 
commercial traffic to support the TJ.S.-flag fleets on Route 29, 
appellant has not yet been injured. 

Obviously, “administrative orders are not reviewable 
• * • until • • • the consummation of the administra¬ 
tive process. ” Chicago Southern Air Lines v. Waterman 
Cory., 333 U.S. 103, 112. But here, just as in Columbia 
Broadcasting System v. United States, 316 U. S. 407, 420, 
nothing awaits “the contingency of future administrative 
action.” The Board here has finally decided the issues. It 
is clear that appellant does not have to wait till its losses 
or its ruin become accomplished before seeking judicial re¬ 
view of the administrative action which, if left to stand, 
would bring that about. 

The Supreme Court, in sustaining the right of a compet¬ 
ing licensee to obtain judicial review of an award of a cer- 

6 Shepard, S. S. Co. — Subsidy, Route 1 ,3 M.C. 366 (1949), involved com¬ 
petitive bat separate services within a single trade route. 


11 


tificate to a new licensee by the F. C. C. was not concerned 
that the alleged injury to the business of the existing 
licensee had not yet occurred. It was sufficient, as the 
Court noted in Commission v. Saunders Radio Station, 309 
U. S. 470, 476, that: 

“It may have a vital and important bearing upon the 
ability of the applicant to serve his public; it may indi¬ 
cate that both . . . the existing and the proposed— 
will go under, with the result that a portion of the 
listening public will be left without adequate service; 
it may indicate that, by a division in the field, both 
. . . will be compelled to render inadequate service/ ’ 

The Supreme Court has consistently held that one ad¬ 
versely affected by an administrative decision need not 
wait until the occurrence of the ultimate consequences, at 
the avoidance of which his plea for judicial relief is spe¬ 
cifically aimed. Panhandle Eastern Pipe Line v. Commis¬ 
sion, 332 U. S. 507,512; Columbia Broadcasting System, Inc. 
v. U. S., 316, U. S. 407, 418-420; A. F. of L. v. Watson, 327 
U. S. 582, 594-595; Utah Fuel Co. v. Bituminous Coal 
Comm’n., 306 U. S. 56, 60; Hynes v. Grimes Packing Co., 
337 U. S. 86, 98-100; and Toomer v. Witsell, 334 U. S. 385, 
392. The doctrine covers general allegations of injury by a 
competitor. F. C. C. v. NBC (KOA), 319 U. S. 239; Scripps- 
Howard Radio v. Communications Comm’n., 316 U. S. 4,10. 

If there were doubt, it is answered by Section 605 (c) of 
the Merchant Marine Act of 1936 which in terms recognizes 
and protects the interest of the competitor with respect to 
what by definition must be a prospective injury by subsi¬ 
dized competition. 

C. The Merchant Marine Act of 1936 Gives Plaintiff 

Standing to Sice 

\ 

1. The Act Generally. The Merchant Marine Act of 1936 
(49 Stat. 1985, 46 U.S.C. Sec. 1101, et seq.) was enacted 



(Sec. 101) in order “to foster the development and encour¬ 
age the maintenance” of a merchant marine. To that end 
the Maritime Commission established by the Act was 
directed (Sec. 210) to survey the American Merchant 
Marine and to develop a long range program for replace¬ 
ments and additions. It was further directed, by Sec. 
211(a), to determine the “ocean services, routes, and lines 
. . . which are . . . essential for the promotion, devel¬ 
opment, expansion and maintenance of the foreign com¬ 
merce of the United States,” giving— 

“due weight to ... any other facts and conditions that a 
prudent business man would consider when dealing 
with his own business, with the added consideration, 
however, of the intangible benefit the maintenance of 
any such line may afford to the foreign commerce of 
the United States and to the national defense;” 

So far as here relevant this policy of prudent support to 
the American Merchant Marine was to be carried out by two 
types of subsidies. One was a construction-differential sub¬ 
sidy (Sec. 501(a)). The second type of subsidy, which is in 
issue here, was an operating-differential subsidy to “aid 
in the operation of vessel or vessels, which are to be used in 
an essential service in the foreign commerce of the United 
States.” (Sec. 601(a).) If such an application be ap¬ 
proved, a substantial subsidy is paid, to equalize lower for¬ 
eign costs of insurance, maintenance, repairs, wages and 
subsistence. (Sec. 603(b).) 

The subsidized operator, in return, is required by the Act 
to assume very sizable burdens: The subsidized vessel must 
be less than 20 years old, and must meet Government ap¬ 
proval of design and construction. (Secs. 605(b), 610.) 
The United States recaptures one-half of the net profit on the 
subsidized vessels which is in excess of 10% of the capital 
necessarily employed in their operation. (Sec. 606(6).) 
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He must pay into capital and special reserves, to be used 
primarily for recapture and vessel replacement, all profits 
in excess of 10% on the capital necessarily employed, and 
all depreciation, insurance recoveries and sale proceeds 
of the subsidized vessels. (Sec. 607.) 

The subsidy contract provisions impose additional, and 
possibly more severe, burdens. Chief among these is the 
fact that the subsidized operator effectively loses the flexi¬ 
bility upon which profitable liner service is traditionally 
dependent He cannot without prior approval of the Mari¬ 
time Administration decrease sailings below the contract 
minimum, nor increase them (even as to unsubsidized voy¬ 
ages) above the contract maximum (Art. 1-2; Tr. 228). He 
may not vary his route or ports of call without the approval 
of the Maritime Administration. His sailing schedules 
must be approved in advance (Art. 1-2, 10; Tr. 228, 233). 
The subsidized vessel cannot without prior approval be 
operated in any other service (Art. 1-3; Tr. 229). No unsub¬ 
sidized vessel shall be operated in competition with any 
subsidized service without Commission approval, (Art. II- 
16; Tr. 250). The contractor must agree in advance to an 
early vessel replacement program which involves large ex¬ 
penditures and commitments. (Art. 1-9; Tr. 232). Elabo¬ 
rate provisions regulate every detail of his business (Arts. 
n-5-8, 20, 27; Tr. 240-269.) 

It will thus be seen that the operating-differential sub¬ 
sidy contract sets up a rigid and closely regulated steam¬ 
ship service, with limited profits and large commitments 
for capital expenditures. 7 The subsidized operator has, 

7 As the Board said in this very case (JJL 62) : 

“An applicant for an operating-differential subsidy agrees that it will 
assume the obligation to restrict its operations to the route for which 
the subsidy is granted and to serve the requirements of the whole route. 
The participation of United States-flag vessels on the route involved 
is thus insured a reasonable expectancy of long-range permanency. 
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accordingly, an unusually heavy interest in not being sub¬ 
jected to excessive competition on his route. See F.C.C. v. 
RCA Communications, Inc., 346 U.S. 86, 91-93. 

The subsidized operator has no protection against un¬ 
subsidized competition, whether American or foreign-flag. 
That is undoubtedly sound policy, and is not in any case 
ruinous to the operator. If the vessel capacity too greatly 
exceeds the traffic on the route, the unsubsidized competitor 
will promptly transfer to other services or lay his vessel up. 
But a subsidized competitor is there to stay, in good times 
and in bad, for the life of his contract. 

2. Sec. 605(c). The Merchant Marine Act of 1936 accord¬ 
ingly contains in Section 605(c) a thorough-going effort to 
protect the existing operators against any unnecessary or 
extravagant subsidization of competing lines. We urge 
below that the appellee Board has seriously misconstrued 
that section, and stripped it of much of its intended vitality. 
But, whatever its construction, it is plain that Section 605(c) 
gives the competing lines a carefully guarded standing to 
contest any application for subsidy over the route in ques¬ 
tion. 

Section 605(c) (App. A, infra, p. 52) not once but twice 
calls for notice and hearing before award of a subsidy con¬ 
tract. Appellants and appellees are in disagreement whether 
the Board must in any case find that the contract is neces¬ 
sary for adequate U. S.-flag service. But, whoever has the 
right of that controversy, it is evident that Section 605(c) 
by its double command was intended to assure the com- 


As we have recently stated in Application of U. S. Lines, Docket No. 
S-21, decided January 7, 1952, 

‘A subsidy under such circumstances is thus no more than a fair 
allowance for the necessary restriction, and will not give to the appli¬ 
cant undue advantage as compared with the intervenors who are 
now and will hereafter be free to seek higher voyage revenues be¬ 
cause of freedom from such restriction.’ ” 
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petitor the right to a hearing and a very considerable 
variety of safeguards against improvident subsidization of 
his route. 

3. Plaintiff Has Statutory Standing for Suit in Equity . 
The line of authority is clear. If there is no statutory 
recognition of the competitor’s standing, his general inter¬ 
est in discouraging competition does not permit him to 
challenge the grant of aid to his competitor. Alabama 
Power Co. v. I ekes, 302 TJ. S. 464; Tennessee Electric Power 
Co. v. T. V. A., 306 U. S. 118; see Perkins v. Lukens Steel 
Co, 310 U. S. 113. 

But if the statutory scheme is one which recognizes the 
desirability of protecting the competitor against unneces¬ 
sary or unlawfully aided competition, then he has standing 
to obtain judicial review of the agency action. If the Con¬ 
gress, for example, had provided that the Public Works 
Administrator could make a loan for a municipal power 
plant only after notice to and a hearing of private utilities, 
and after a determination that the loan was not unduly 
prejudicial or was necessary to adequate electric power 
service, it hardly can be doubted that the Alabama Power 
Company could have maintained its suit. The Congress in 
Section 605(c) of the Merchant Marine Act of 1936 has 
given just that statutory recognition and protection to the 
competitor who objects to the subsidization of a steamship 
line. Wherever such a statutory recognition of the com¬ 
petitor has been found, he has been able to bring the admin¬ 
istrative decision under judicial review. 

This is settled doctrine with respect to review of the 
Interstate Commerce Commission. There are elaborate 
jurisdictional and venue provisions for review of the Com¬ 
mission orders, 8 but there is no grant of the privilege of 

8 Venae, the three-judge court and appellate review are provided by 28 
U.S.C. Secs. 2321-2325 and 2284. Jurisdiction is provided by 28 U.S.C. Sec; 
1336. The specific grant of jurisdiction as to LC.C. cases derives from 
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court review to a competitor except as he can bring himself 
within the statutory recognition of “any party or parties 
in interest to the proceeding before the Commission.” 28 
U. S. C. Sec. 2323. This general phrase does little more 
than to restate the issue of standing to sue. But, if the 
results in the I. C. C. cases were to be attributed to this 
provision, a statutory provision of similar import may be 
found here in Section 10 of the Administrative Procedure 
Act, discussed below. In any case, ever since The Chicago 
Junction Case, 264 U. S. 258, it has been established that a 
railroad has standing to obtain review of decisions granting 
privileges to a competitor. These “may directly and ad¬ 
versely affect the complainant’s welfare by bringing about 
some material change in the transportation situation,” 
Western P. C. R. Co. v. Southern P. Co., 284 U. S. 47, 51- 52; 
Claiborne-Annapolis Ferry Co. v. United States, 285 U. S. 
382, or threaten their “stake as carriers in the transporta¬ 
tion situation.” Alton R. Co. v. United States, 315 U. S. 
15, 19.® The cases refusing to allow shippers, and others 
with similarly indirect interests, to bring suit all distinguish 
the case of a competing carrier. 10 


its historical origin in the provision in the Act of 1910 creating the Com¬ 
merce Court, 36 Stat 539. See United States v. I.C.C., 337 U.S. 426, 432. 
It confers jurisdiction, in view of its history, only over matters covered 
by the three-judge court review. United States v. Griffin, 303 U.S. 226. 
See, also, Frankfurter, J., dissenting in United States v. I.C.C., 337 U.S. 
426, 461. 

• Texas & P. Ry. v. Gulf, C. <t S. F. R. Co., 270 U. S. 266, 277: “It 
recognized that preservation of the earning capacity and conservation of 
the financial resources, of individual carriers is a matter of national con¬ 
cern ; that the property employed must be permitted to earn a reasonable 
return; that the building of unnecessary lines involves a waste of resources 
and that the burden of this waste may fall on the public; that competition 
between carriers may result in harm to the public as well as in benefit; 
and that when a railroad inflicts injury upon its rival, it may be the public 
which ultimately bears the loss. 

10 Pittsburgh & W. V. R. Co. v. United States, 281 U. S. 479, 487; 
Moffatt Tunnel League v. United States, 289 U. S. 113, 121; Alexander 
Sprunt <£ Son, Inc. v. United States, 281 U. S. 249, 255; Boston Tow 
Boat Co. v. United States, 321 U. S. 632, 633. 
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An even closer analogy may be found in the Federal 
Communications Commission decisions. They arose under 
Section 402(b) of the Communications Act, granting this 
Court jurisdiction to review on petition of any “person 
aggrieved or whose interests are adversely affected.” Here, 
again, the statutory description seems more to rephrase than 
to resolve the standing to sue issue. If it be important, 
almost identical words are present here by virtue of Section 
10(a) of the Administrative Procedure Act, discussed be¬ 
low. In Commission v. Sanders Radio Station, 309 U. S. 
470, 476-477, the Court held that, even though the Com¬ 
mission in granting a license was not required to consider 
economic injury to a competitor, he nevertheless had stand¬ 
ing as a competitor to invoke judicial review. Here, in 
contrast, the Maritime Board is specifically required by 
statute to consider competitive injury, and the decision 
applies a fortiori. The doctrine was reaffirmed in Com¬ 
munications Com’n. v. National Broadcasting Co., 319 
U. S. 239, 246-247, where the Court gave controlling weight 
to the fact that the party seeking review had—as does 
appellant here—a statutory right to be heard before the 
Commission. See, also, F. C. C. v. RCA Communications, 
Inc., 346 U. S. 86, 89; Scripps-Howard Radio v. Communi¬ 
cations Com’n., 316 U. S. 4,14; Evans v. Federal Communi¬ 
cations Commission, 72, App. D. C. 159, 113 F. 2d 166, 168. 

The same result was reached, on comparable reasoning 
under the similar provisions of the Bituminous Coal Act, 
in the elaborate opinion of Judge Frank in Associated It t- 
dustries of New York State v. Ickes, 134 F. 2d 694 (CCA 2). 
So, too, a competitor was held to be “adversely affected’* 
and entitled to review of a Food and Drug owner in Land 
O’Lakes Creameries v. McNutt, 132 F. 2d 653 (CCA 8), 
cf. Reade v. Ewing, 205 F. 2d 630, 631-632 (CA 2). 

If one seeking review had only a discretionary privilege 
of intervening in the administrative proceeding, or if he 


t 
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could show no direct interest of his own in the result, he 
could not by virtue of administrative intervention alone 
bring suit for review, Boston Tow Boat Co. v. United States, 
321 U. S. 632, and cases cited. 11 But one with a direct inter¬ 
est in the outcome, and with a statutory right of interven¬ 
tion in the administrative proceeding, has—all else apart— 
full standing to invoke the general equity jurisdiction of 
the federal courts. 

4. The Statute Does Not Preclude Review. It is, of 
course, true that the conclusion as to appellant’s standing 
to seek review could be reversed were there elsewhere found 
an expressed or clearly implied provision forbidding review 
or conferring administrative finality. 

Appellees urge that review here is impliedly precluded 
because (a) the legislative history of the Merchant Marine 
Act of 1936 shows that the Congress omitted proposed 
provisions for judicial review, and (b) the Act contains 
specific grants of judicial review for other actions by the 
Board, and none for its action under Section 605(c). Neither 
argument survives examination. 

(a) Legislative History of Merchant Marine Act. The 
appellees on this score relied below upon the fact that at an 
earlier stage several of the predecessor drafts of Section 
606 (authorizing subsidy contract readjustments) contained 
provisions authorizing judicial review, and that these were 
eliminated from later drafts. But the Government wit¬ 
nesses, in urging elimination of the review provision, made 
it plain that they felt there would still be judicial review 
after its elimination, without the objectionable features of 
the specialized provision. 12 J. C. Peacock, Director of the 

11 We must put aside, too, the cases under the NLRA, which by statute 
gave to the Board “exclusive” powers of enforcement, and creates no 
private rights. See Amalgamated Utility Workers v. Edison Co., 309 TJ. S. 
261, 265. 

12 Review was by this Court, which not only was given power to take 
additional evidence but also to modify the administrative order and itself 
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Shipping Board, Department of Commerce, criticized (Hear¬ 
ings before Senate Commerce Committee on S. 2582, 74th 
Cong., 2d Sess., p. 21) the review section in the following 
exchange with the Chairman of the Committee: 

“The Chairman. Mr. Peacock, what the Committee 
had in mind in inserting this language was to provide 
for that good old American right of appeal. Do you 
question the propriety of having such appeal? 

Mr. Peacock. Not at all. 

“The Chairman. But your objection is to the form in 
which it is provided here. 

“Mr. Peacock. That is the only objection—to the 
form . . . I feel that the regular legal processes offer 
practically all that is needed here.” 

Mr. Peacock’s testimony was followed up in a memo¬ 
randum prepared by the Shipping Board analyzing S. 2582. 
It discussed what were regarded as “serious objections as 
to the constitutionality and expediency” of the review pro¬ 
visions then in the bill. The memorandum, however, made 
(id., p. 101) the same observation which Mr. Peacock had 
made in his oral testimony: 

“If it [the Authority] grossly abuses its discretion 
the regular processes of law would ordinarily afford 
sufficient protection.” 

Section 34 of the original Guffey bill, S. 4110, specifically 
precluded judicial review of determinations and findings of 
the Authority except for “gross abuses of discretion.” 
This provision, too, was criticized (Hearings before Senate 
Commerce Committee on S. 3500, S. 4110 and S. 4111, 74th 
Cong., 2d Sess., pp. 115-17) by an attorney for the Shipping 
Board, on the grounds that it would “give rise to consider¬ 
able litigation.” He went on to point out, however, that 
even with no statutory provisions for judicial review, ad- 

to determine the amount of payments due. See. 524(f), H.R. 8555, 74th 
Con g., 1st Sess. 
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ministrative decisions were still subject to court review 
“for abuse of discretion.’’ 

This, then, is no implied preclusion of judicial review but 
is instead an express recognition that the ordinary judicial 
processes are available. 

(b) The Specialized Review Provisions. The appellees 
have all urged that the several provisions for a specialized 
judicial review found in the Merchant Marine Act in 1936 
mean that other types of action under that Act are not re- 
viewable at all. The argument misreads both the statute 
and the controlling cases. 

The Act in four places expressly provides for judicial 
review. In each case there are added special procedural 
or substantive limitations making specialized review and 
specific enactment necessary. Section 611(b) provides a 
quick and highly specialized review in this Court for Com¬ 
mission orders denying authority to transfer vessels to 
foreign registry after Government default upon its subsidy 
contract; the review must be taken within 20 days, it goes 
to matters of policy not of law, and the decision of this 
Court is final. 13 Section 402 provides a shortened period 
for suit in the Court of Claims upon the old mail pay con¬ 
tracts, for suit in that Court also by the Attorney General, 
a greatly expanded scope of review, and a severely limited 
measure of recovery. Section 902 provides an elaborate 
mechanism, and a special rule of valuation, for determining 
just compensation for requisitioned vessels, including 
Tucker Act suit and admiralty libels of the fund in the event 

13 Section 611 was added by the Act of June 23,1938, 52 Stat. 953. The 
“complete review” was “designed to protect investors in shipping companies 
against changes in policy.” S. Rpt. No. 1618 (p. 17) and H. Rpt. No. 2168 
(p. 23), 75th Cong., 3d Sess. The draftsmen seemed to recognize, in making 
the Court of Appeals decision final, that this policy review could not be 
included within the jurisdiction of courts whose jurisdiction was confined 
to the boundaries of Article III. See Keller v. Potomac Electric Power 
Co., 261 U.S. 428, 442-443. 
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of conflicting claims. Section 225 provides specialized 
venne and procedures for suits against or by the United 
States with respect to marine insurance by the Commission. 

Both Sections 611(b) and 402(c) expressly provide that 
the specialized review precedures are exclusive. This cau¬ 
tionary provision would be wholly vain if there were in fact 
no other way to obtain judicial review of any action under 
the Merchant Marine Act of 1936. 

Appellees rely chiefly upon Switchmen’s TJnion v. Media¬ 
tion Board , 320 U. S. 297, decided prior to the Administra¬ 
tive Procedure Act. The fact that other orders of the 
Mediation Board were reviewable, while the certification of 
bargaining representatives was not, was noted in the 
Switchmen’s case as a final, additional reason for denying 
review (pp. 305-306). But primary reliance was placed on 
the facts that railway labor relations were not traditionally 
reviewable (pp. 301-302), that the issue was an “explosive’* 
one (pp. 302-303), and that there was no provision for sub¬ 
poena, hearings or order (p. 304). 

Stark v. Wickard, 321 U.S. 288, decided three months 
after the Switchmen’s case, is sufficient demonstration that 
one cannot reach a mechanical conclusion that statutory 
provision for review of some orders means there can be ho 
review of other orders under other sections of the Act. 
There the Court said (321 U. S. at 308-309): 

“The Act bears on its face the intent to submit many 
questions arising under its administration to judicial 
review. §§ 8a (6), 8c (15) (A) and (B). 


• •••••• 

“With this recognition by Congress of the applica¬ 
bility of judicial review in this field, it is not to be 
lightly assumed that the silence of the statute bars from 
the courts an otherwise justiciable issue.” 
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So, too, Utah Fuel Co. v. Bituminous Coal Comm’n., 306 
U. S. 56, upheld the general equity jurisdiction of the court 
below to review agency action not included in the elaborate 
statutory provisions for review of other orders. See Act of 
April 26, 1937, 50 Stat. 72, Sections 2(a), 4(11) (k), 4-A, 
5(b), 6(b); and especially Section 6(d) stating that the 
jurisdiction of the Court of Appeals “to enforce, set aside 
or modify orders of the Commission shall be exclusive.” 
Again, the Court in United States v. I. C. C., 337 U. S. 426, 
441-443, reversed earlier rulings to hold that a shipper 
could obtain judicial review of a Commission order denying 
reparations. Despite the fact that specific statutory pro¬ 
visions for three-judge review excluded reparation matters, 
that review could be brought within the general equity 
jurisdiction of a single-judge court. 

D. The Administrative Procedure Act Grants or Confirms 
Appellant's Standing to Sue 

We think it plain enough that there is jurisdiction in the 
District Court to review under the general grant as to fed¬ 
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below that the Congress meant just what it said. 
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seems wholly plain. Senator McCarran, Chairman of the 
Judiciary Committee and leading sponsor of the Act, made 
specific reference on the floor of the Senate to Alabama 
Power Company v. I ekes, 302 U.S. 464 and Perkins v. 
Lukens Steel Company, 310 U.S. 113, the very cases relied 
upon by appellees to show that appellant is remediless. 
He then agreed with Senator Austin that “this bill is 
brought forward for the purpose of remedying that defect 
and providing a review to all persons who suffer a legal 
wrong or wrongs of the other categories mentioned.” 14 
A more precise definition of the legislative intention as ap¬ 
plied to this very case could hardly be found. 

This Court in Air Line Dispatchers Ass’n. v. National 
Mediation Board, 89 App. D.C. 24,189 F. 2d 685, after not¬ 
ing that the Attorney General’s Manual on the Administra¬ 
tive Procedure Act (1947), p. 136, stated that Section 10 
“in general, declares the existing law regarding judicial 
review,” went on to hold (189 F. 2d at 689): 

“Nevertheless the purpose of §10 is to afford review 
unless the matter has been committed to agency discre¬ 
tion—a situation not now presented—or unless Con¬ 
gress has otherwise decided.” 

The appellees below did not seriously challenge the con¬ 
clusion that Section 10, apart from the introductory excep¬ 
tions, would serve to allow judicial review of the Board’s 
decision here. They placed, instead, their main argument 
on the two exceptions (1) where a statute precludes review 
and (2) where the matter is committed to agency discretion. 

2. The Statute Does Not Preclude Review . The recent 
decision in Heikkila v. Barber, 345 U. S. 229, eliminates the 
need for discussion of the legislative history of this phrase 
or for any careful collation of the cases construing it. The 
Court said (345 U. S. at 232-233, 234-235): 


14 Senate Doc. No. 248, 79th Cong., 2 d. Sess., pp. 310-311. 
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“Both the Senate and the House Committee Reports 
on the Act commented that ‘Very rarely do statutes 
withhold judicial review. ’ And the House Report 
added that ‘To preclude judicial review under this bill 
a statute, if not specific in withholding such review, 
must upon its face give clear and convincing evidence 
of an intent to withhold it. The mere failure to pro¬ 
vide specially by statute for judicial review is certainly 
no evidence of intent to withhold review.’ The spirit 
of these statements together with the broadly remedial 
purposes of the Act counsel a judicial attitude of hos¬ 
pitality towards the claim that §10 greatly expanded 
the availability of judicial review. However such 
generalities are not dispositive of the issue here, else 
a balance would have to be struck between those in the 
Committee report and material in the debates which 
indicates inconsistent legislative understandings as to 
how extensively §10 changed the prior law on judicial 
review. No easy answer is found in our decisions on 
the subject. Each statute in question must be examined 
individually * * # . 

• •••••• 

“Read against this background of a quarter of a 
century of consistent judicial interpretation, § 19 of the 
1917 Immigration Act, 39 Stat. 890 clearly had the effect 
of precluding judicial intervention in deportation cases 
except insofar as it was required by the Constitution.” 

As there has been no judicial construction whatever, much 
less any consistent or long-continued one precluding review 
as in the Heikkila case, the issue turns back on the Merchant 
Marine Act. As there is no textual prohibition of judicial 
review, the issue becomes one of implication: does the Mer¬ 
chant Marine Act impliedly preclude review by a com¬ 
petitor of an unlawful or arbitrary award of subsidy. The 
preceding discussion of that Act (supra, pp. 11-22) makes 
it plain that there is no such implied preclusion of judicial 


review. 
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3. “Committed to Agency Discretion” Appellees at¬ 
tempted below to bring themselves within this exception to 
Section 10 of the Administrative Procedure Act by an ex¬ 
tended demonstration that the award of an operating-dif¬ 
ferential subsidy involves a large variety of policy and 
technical decisions which must be made by the executive 
and not by the judicial branch of Government. The proposi¬ 
tion is incontestable. It is also wholly irrevelant. 

Appellant does not ask this Court to award a subsidy con¬ 
tract, nor to review any of the very many policy, technical 
and discretionary factors which enter into such a decision. 
It asked the Court to set aside the subsidy awards because 
of two errors of law: the defendant Board has miscon¬ 
strued Section 605(c) of the Act, and the Board has acted 
arbitrarily and in abuse of its discretion by its failure to 
make intelligible findings. 

These are errors of law—one a misconstruction of the 
statute and the other an arbitrary abuse of discretion—in 
specific and defined parts of the Board’s reasoning. They 
may be corrected by the reviewing court and the matter sent 
back for redetermination by the Board without the slightest 
invasion of the matters committed to the Board’s discretion. 
The Court is not in any way asked to pass upon defense 
requirements, foreign policy, the fitness of the applicants, 
the needs of the trade, or any other matter left to purely 
administrative decision. 

The issue, then, is a simple one: does the fact that the 
decision involves or requires an exercise of discretion 
preclude review of discrete errors of law committed in the 
course of making that decision? 

The statute carries the answer on its face. Section 10(e) 
(B) directs the reviewing court to “hold unlawful and set 
aside agency action, findings and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or other- 
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wise not in accordance with law.” An agency obviously 
cannot abuse its discretion except in matters requiring the 
exercise of discretion. 

This Court has, in any case, settled the matter. As Judge 
Prettyman said for the Court in Homovich v. Chapman, 89 
App. D. C. 150,191 F. 2d 761, 764: 

“The mere fact that the acts of the Secretary in 
providing regulations for the execution of these wills 
and in approving them, required the exercise of dis¬ 
cretion and judgment on his part, does not preclude 
judicial review of his action. 

• •••••• 

“No statute ‘precludes’ this review, and the Secre¬ 
tary would have us stretch the second prohibitory clause 
far beyond its meaning. He says that there can be no 
review where agency action ‘involves’ discretion or 
judgment. Obviously the statute does not mean that; 
almost every agency action ‘involves’ an element of 
discretion or judgment.” 


n 

Section 605 (c) Requires a Finding as to Adequacy of 
Service Before an Award of Subsidy 

The appellee Board in its April 8, 1952, decision held 
(J.A. 66-68) that it need make no finding as to the adequacy 
or inadequacy of the U.S.-flag service. This, we submit, 
is a serious misconstruction of Section 605(c) of the Mer¬ 
chant Marine Act. The legal issue is not an arid, hypo¬ 
thetical debate. For, as we show in the next part, the Board 
could not have found that the service on Trade Route 29 
would be inadequate without the two operating-differential 
subsidy contracts which it awarded. Its construction of 
Section 605(c) permitted it to avoid that critical determina¬ 
tion as to adequacy of service and thus to award the subsidy 
contracts. 
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A. The Text of the Statute. 

Section 605(c), all agree, is not a model of clear drafting, 
nor is it easy reading. It is quoted at p. 52 of Appendix A. 
We shall show the anomalies created by the Board’s present 
construction of this Section, and what we believe to be the 
correct construction. This discussion proceeds in recogni¬ 
tion of the fact that the Board’s construction, viewed as a 
literal, word-by-word rendition of the section, is the easiest 
way to read the words as they are arranged. But it is not 
the only way to read them. The administrative construction 
for the first 12 years, as we shall show, was precisely that 
for which we contend, and was precisely that which the 
Congress intended. 

1.) The Board 7 s Construction. The decision below breaks 
the long and complicated sentence at the midway semicolon. 
The first clause reads, in substance, that “no contract shall 
be made with respect to a vessel • • • which would be in 
addition to the existing service” unless the Commission 
shall after hearing make the specified findings as to ade¬ 
quacy of service and as to the purposes and policy of the 
Act. If the applicant is already providing a service, then 
the Board says all the provisions as to adequacy and pur¬ 
poses of the Act fall to the ground; these findings are re¬ 
quired only if the applicant is a newcomer to the trade. 

The second part of Section 605(c) succumbs just as read¬ 
ily to this word-by-word analysis. It reads in substance 
that “no contract shall be made • • • if • • • the 
effect • • • would be to give undue advantage or be 
unduly preferential” unless after notice and hearing the 
Commission should find it necessary for adequate U. S.-flag 
service. Here again, by the Board’s reading, the provisions 
as to notice, hearing, and finding as to adequacy of service 
come into play only if the Commission should first find the 
contract unduly advantageous or preferential. 

This construction reflects an impeccable grammar. But it 
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also does violence to common sense, to the intention of 
Congress, and to the contemporaneous administrative con¬ 
struction. As such it ought to be rejected in favor of a 
construction which would meet these standards as well as 
those of the grammarian. 

2. The Anomalies of the Construction Below. There are 
a considerable number of eccentricities to Section 605(c) if 
read as it was by the Board and the court below, none of 
which could possibly have commended themselves to the 
Congress which enacted it. 

(a) Hearing. It is hard to believe that the Congress in 
Section 605(c) could twice have called for a public hearing, 
and yet have intended its direction to be applicable only in 
the exceptional case. Yet the literal, word-by-word analy¬ 
sis accepted by the Board inevitably makes a hearing nec¬ 
essary only if the Board first finds the applicant not in 
existing service or first finds that there is undue advantage 
or prejudice. As Judge Holtzoff observed in the course of 
argument, “It is like reaching a judgment first in a lawsuit 
and then hearing the evidence” (J.A. 143). 15 

Counsel for the Government have obviously been troubled 
about this consequence of the Board’s construction. In the 
space of a single ten minutes their very able attorney urged 
upon the court below completely contradictory interpreta¬ 
tions. He first agreed that under Section 605(c) “the par¬ 
ties are entitled to a hearing” (J.A. 141) and then, under 
further pressure from the Judge, said “there was no crea¬ 
tion of any statutory right to a hearing” (J.A. 142). 

(b) Purposes and Policies of the Act. The Congress does 
not ordinarily authorize an agency to take important action 
after a finding that it furthers “the accomplishment of the 

15 In the same connection he categorically stated, “It is no use trying 
to construe the statute that way. That would lead to a very unjust result” 
(J.A. 142). He unfortunately lost sight of this consequence when he ended 
up with the same literal construction as that of the Board (J.A. 150-151). 
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purposes and policy of this Act,” and then provide that 
such an inquiry need be made in only some cases. Yet, by 
the Board’s construction, it need under Section 605(c) con¬ 
sider the purposes and policy of the Act only with respect 
to a newcomer to the trade. 

(c) Uncontrolled Subsidization. It ought to require no 
argument to show that the Congress did not intend the 
Federal Maritime Board to be in the position of a bank 
teller, obliged to honor the drafts presented by all who are 
properly accredited. Yet that is the exact consequence of 
the interpretation adopted by the Board unless it be pre¬ 
pared to import into Section 601(a) standards which the 
Congress assigned to the Section 605(c) hearing. 

There were in 1949 nine U.S.-flag steamship lines serving 
all or a part of Trade Route 29 (J.A. 14-16). All were in 
existing service. All may on their histories be assumed to 
be competent, and financially responsible. Between them 
they were carrying the uniquely high ratio of 87% of all 
outbound cargoes (J.A. 18). Assuredly U. S.-flag service 
was not inadequate on this route. If in 1949 all of these 
existing operators had applied for subsidy, none would 
have been prejudiced and under the Board’s construction 
of Section 605(c) could have been refused. 1 ® Thus, with¬ 
out hearing, without finding as to the adequacy of U. S.- 
flag service, and without finding as to the purposes and 
policy of the Act, there would almost inevitably follow 
a wholesale subsidization of Service 2 of Trade Route 29. 
And this is but one of 66 services established within 33 
trade routes. 17 


18 Six of them, as a matter of historical exactitude, served ports not on 
TR 29 and did not serve every port on TR 29 (J.A. 15-16). The Board 
could probably escape the consequences of its construction on this ground. 
But to illustrate the vice of its construction, it is fair to assume that TR 29, 
as other trade routes, was exactly served by many lines. 

17 Essential Foreign Trade Routes, U. S. Maritime Commission (1949). 
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(e) Sec. 601(a). The Board has itself indicated some 
concern at its interment of the statutory requirement as to 
adequacy of service. In its report on the Section 605(c) is¬ 
sues it said, “We do not abandon adequacy of service as a 
consideration in our ultimate disposition of operating- 
differential subsidy applications” (J.A. 67-68). Its deci¬ 
sion upon petition for reconsideration, too, implies that this 
issue may have been considered under Section 601(a) (J.A. 
73). That section concludes with a requirement that the 
award be “reasonably calculated to carry out effectively 
the purposes and policy of this Act.” We have no doubt 
that this language is broad enough to authorize the Board 
to give administrative consideration to adequacy of service. 
But an ex parte consideration, under a Section not mention¬ 
ing adequacy of service, is surely not a lawful substitute for 
the finding under Section 605(c), requiring notice and hear¬ 
ing and implying an announced decision based upon the 
facts of record. ' 1 

3. Tine Literal Construction Need Not be Followed. This 
case, then, presents a familiar problem in statutory con¬ 
struction: one where a literal analysis of the words pro¬ 
duces an absurd or unreasonable result. It is clear enough 
that the courts have never considered themselves helpless 
in such case. As the Court said in Automatic Canteen Co. v. 
F. T. C., 346 U. S. 61, 78-79, “we think we must read the in¬ 
felicitous language * # * as enacting what we take to be its 
purpose,” and “must disregard whatever contrary indica¬ 
tions may be drawn from a merely literal reading of the 
language Congress has used.” United States v. Public Util¬ 
ities Comm’n., 345 U.S. 295, 315; American Dredging Co. v. 
Cochrane, 89 App. D.C. 88, 190 F. 2d 106, 110; Texas & 
P. R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426; Haggar 
Co. v. Helvering, 308 U. S. 389, 394; United States v. Ameri¬ 
can Trucking Ass’ns., 310 U. S. 534,543; International Long¬ 
shoremen’s Union v. Juneau Corp., 342 U. S. 237, 243. 
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4. The Correct Construction,. We readily grant that it 
is somewhat easier to discredit the construction adopted 
by the recent Board than to erect a substitute which accords 
both with the evident statutory purpose and with the exact 
words of Section 605(c). But there lies ready to hand 
either of two reasonably satisfactory reconciliations. 

(a) First Clause . The first part of Section 605(c) calls 
for the hearing and the findings as to adequacy of service 
and as the purposes and policy of the Act whenever the 
application concerns “a vessel to be operated on a service, 
route, or line # * * which would be in addition to the existing 
service.” This is not, the Court will note, keyed to opera¬ 
tions in addition to the existing “vessels,” but to those “in 
addition to the existing service.” The term “service” is a 
broad one. As the Board held in this very decision (J. A. 
57): 

“The term ‘service’ embraces much more than vessels; 
it includes the scope, regularity, and probable perma¬ 
nency of the operation, the route covered, the traffic 
handled, the support given by the shipping public, and 
other factors which concern the bona fide character of 
the operation.” 

The subsidized operation differs greatly from the unsub¬ 
sidized operation in its “scope, regularity and probable 
permanency.” This, indeed, is the very purpose of sub¬ 
sidization. Accordingly, a vessel or service now operating 
without subsidy on a trade route becomes, when it is sub¬ 
sidized, one which is “in addition to the existing service.” 

This conclusion is confirmed by the fact that Section 
605(c) was amended from the floor of the Senate to add the 
last two words to the phrase “which would be in addition 
to the existing service, or services” (80 Cong. Rec. 10076). 
This addition was proposed to ensure that there was recog¬ 
nition that there could be two subsidized services. 
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This construction makes the phrase “which would be in 
addition to the existing service, or services,’’ one of limited 
application, rather than one which works toward universal 
frustration of the statutory purpose. It was added by way 
of amendment to an earlier draft, 18 and must therefore be 
taken to have some office. That office it performs in making 
unnecessary the hearings and findings otherwise required 
upon renewal of the subsidy contract at the end of its 10 
year term (and possibly with respect to the 1936 substitu¬ 
tion of subsidy for mail pay contracts). Indeed, the earlier 
draft without this additional phrase would seem to have 
made impossible the renewal of a subsidy contract which 
had served to provide adequate U. S.-flag service. 

Under this reading the second clause becomes largely 
hortatory, coming into play only upon renewal of subsidy 
contracts or their substitution for mail pay contracts. But 
as one reads the successive dilutions in the drafts of the 
second clause it is hard to escape the conclusion that its 
final authors had little if any purpose beyond the purely 
hortatory. 

(b) Second Clause. If the second part of Section 605(c) 
be read reasonably, it requires a public hearing and find¬ 
ings in every case where two or more U. S.-flag operators 
were serving the route. The Congress surely did not intend 
that the issue of undue prejudice should be resolved against 
one operator in ex parte proceedings by the other. So, 
too it must have intended that the Commission make the 
findings which it prescribed for those hearings. 

18 Section 506(b) of H.R. 7521 and S. 2582, the original bills, provided: 

“No such contract shall be made with respect to a vessel to be 
operated on a service, route, or line, served by citizens of the United 
States, unless, the Authority shall determine that the service already 
provided upon such route or line is inadequate, and that in the public 
interest, additional vessels shall be operated thereon.” 

We have found no explanation in the legislative history as to why the 
phrase was added. 
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Here, again, this reading of the second clause would make 
the first clause largely redundant. This is not an ideal 
result. But the choice is between giving redundant effect 
to the twice-repeated command, for hearing and for the 
finding as to adequacy, or giving it effect only with respect 
to a newcomer to the trade. We think redundancy a lesser 
evil than excision of the statutory command. 

Either construction which we have suggested restores to 
the Act the evident purposes of the Congress. Its twice- 
repeated concern that there be a hearing and that there be 
a finding as to adequacy of service, and the requirement that 
there be a finding as to the purposes and policy of the Act, 
thus would not be vain. 

B. The Legislative History 

The Merchant Marine Act of 1936 was synthesized out of 
half a dozen separate bills over a two year period. The 
precursors of Section 605(c) were in each bill, and occa¬ 
sioned much comment and controversy throughout the con¬ 
sideration of the legislation. We believe it unnecessary to 
burden the Court with a full analysis of this largely im¬ 
precise debate, and that it is sufficient to sketch the three 
points of view which were urged upon the Congress. Follow¬ 
ing that we discuss so far as the materials permit the 
genesis of the critical phrases in the construction of Sec¬ 
tion 605(c). 

1. General. There were, throughout the development of 
the legislation, repeated efforts to ensure by legislation that 
subsidy be awarded to only one line on any trade route, 
and that the taxpayers not be required to support competi¬ 
tion between two United States-flag lines. An express pro¬ 
vision to that effect was proposed from the House floor (79 
Cong. Rec. 10119) and Section 33(f) of the Guffey Bill (S. 
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4110, 74th Cong., 2d Sess.) so provided. 19 This proposal 
was not accepted. 

At the other extreme were witnesses who wanted to en¬ 
sure that every qualified United States line on any route 
would get its aliquot share of any subsidy. 20 This proposal 
also failed. 

The middle view was that ordinarily there should be a 
single subsidized line on any route, but that the Commis¬ 
sion could authorize dual subsidies where necessary to pro¬ 
vide adequate service. That view prevailed at all stages 
of the drafting process. 21 

Mr. Bland, Chairman of the House Committee, said on 
the floor of the House 22 (79 Cong. Rec. 10,119): 

“The matter of determining what lines are in compe- 
tion is a very serious one and ample power has been 
given the maritime authority to prevent the subsidizing 
of competing lines.” 

19 Other suggestions to this effect were made by Secretary of Commerce 
Roper, in a radio address reprinted in Hearings before House Committee 
on Merchant Marine and Fisheries on H.R. 7521, 74th Cong., 1st Sess., p. 
1241; Representatives Wearin and Moran on the floor of the House, 79 
Cong. Rec. pp. 10,OS9, 10,093; Senator Guffey, Hearings before Senate 
Committee on Commerce on S. 3500, 74th Cong., 2d Sess., pp. 128, 135. 

20 Mr. John McAuliffe, President of Isthmian Steamship Lines, House 
Hearings on H.R. 7521, supra, pp. 909, 920; Mr. Frank V. Baras, repre¬ 
senting the Seas Shipping Co., Hearings before Senate Committee on Com¬ 
merce on S. 2582, 74th Cong., 2d Sess., pp. 547-548; Mr. Victor B. Bendix, 
Senate Hearings on S. 3500, supra, p. 300; Senator Champ Clark, id., p. 
186; and possibly, according to the interpretation of ambiguous phrasing, 
the Black Committee report (which antedated the consideration of specific 
legislation), S. Rpt. No. 898, 74th Cong., 1st Sess., p. 43, cf. p. 45. 

21 See, in addition to the references in the text, Mr. Ira X. Campbell, 
House Hearings on H.R. 7521, supra pp. 691, 737; Cosmopolitan Shipping 
Co., p. 1138; Chamber of Commerce of the U. S., id., p. 1198; Representa¬ 
tive Lehlbach, 79 Cong. Rec. p. 10,119. 

22 The bill under debate was H.R. 8555. Section 535(a) differed sig¬ 
nificantly from Section 605(c) as enacted only in that the phrase “in 
addition to the existing service, or services” was not yet in the first clause, 
and (2) the hearing and finding provisions did not follow the prohibition 
against undue advantage or prejudice in the second clause. 
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Mr. Lehlbach, the ranking minority member, joined in 
guiding debate in support. He, too, said (79 Cong. Rec. 
10,091): 

“ * * * no Government aid may be paid for the opera¬ 
tion of a line if the services which that line intends 
to offer are already adequately handled; * • *” 

The following colloquy shows the similar intention of the 
Chairman of the Senate Committee (Hearings on S. 2582, 
supra, p. 219): 

“Mr. Campbell: * * * But surely the Committee does 
not contemplate encouraging, under this provision of 
the bill, the building of new American ships for en¬ 
trance into services which are adequately served by 
existing lines so as to have one subsidized American 
ship competing against the other where there is ade¬ 
quate service. 

“The Chairman: We have no such thought * * * .” 

We cannot believe that the Committees which drafted this 
legislation, or the Congress which passed it, could have 
thought it possible to read Section 605(c) so as to authorize 
a treble-subsidy on a single route without any finding as to 
the adequacy of the service. Indeed, the final report of 
the Senate Sub-Committee on Interstate and Foreign Com¬ 
merce, investigating the Merchant Marine, on August 20, 
1950, stated (S. Rpt. No. 2494, 81st Cong., 2d Sess., pp. 
32-34: 23 

“It was specifically written into the act that double 
subsidies in a trade route were not to be excluded, but 
that it should only come about after hearings for the 


23 The Supreme Court at the last Term has attached weight to the post¬ 
enactment interpretations of the Congressional Committees having juris¬ 
diction of the subject matter. Chapman v. Federal Power Comm’n., 345 
U.S. 153, 166. 
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purpose of determining the adequacy of existing serv¬ 
ice. 

• • • • • 

“The problem is not one of deciding whether dual 
subsidies is or is not intended in the 1936 act, but only 
that of determining what is adequate and what is not. 
That is a question of fact. The members of the Sub¬ 
committee reaffirm the intent of Congress and are satis¬ 
fied that the language of Section 605(c) is sufficiently 
definitive of adequacy for guidance of the Federal 
Maritime Board in making its finding/ ’ 

2. The First Clause. H. R. 7521 and S. 2582, the original 
bills, were three times amended as indicated in the course 
of enactment (unimportant changes of form or style not 
shown): 24 

“No contract shall be made under this title with respect 
to a vessel to be operated on a service, route or line 
served by citizens of the United States which would he 
in addition to the existing service, or services, unless 
the Commission shall determine after proper hearing 
of all parties that the service already provided hy ves¬ 
sels of United States registry in such service, route or 
line is inadequate and that in the [public interest] 
accomplishment of the purposes and policy of this Act 
additional vessels should be operated thereon.” 

None of these changes is explained and there is no indica¬ 
tion the Congress considered that the successive redrafts 
were anything but perfecting amendments. We submit that 
after as well as before these amendments the Congress in¬ 
tended the prescribed hearing and findings. 

3. The Second Clause. Mr. John McAuliffe, President of 


24 The first italicized clause was added by the Senate Committee except 
for the last two words which were added on the Senate floor. The other 
changes were made by the House Committee. S. 3376, H.R. 8555, 74th 
Cong., 1st Sess., 80 Cong. Rec. 10,076. 
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the Isthmian Steamship Co. (which had no mail pay con¬ 
tract) was the leading advocate of indiscriminate and ali¬ 
quot subsidization of every line in foreign trade. (House 
Hearings on H. R. 7521, supra, p. 909). He proposed to 
the House Committee an amendment which would abso¬ 
lutely forbid any financial aid “the effect of which would 
be to create an advantage or preference of any operator.” 
He did not challenge the necessity of a finding of adequacy, 
then plainly provided in every case by the unamended first 
clause, but proposed his precursor of the second clause as a 
separate section. House Hearings on H. R. 7521, supra, p. 
920. The Committee accepted it in a modified form, and 
tacked it on to what is now Sec. 605(c); its modified language 
forbade a contract if “the effect of such contract would be 
to give undue advantage or be unduly prejudicial as between 
citizens of the United States.” Sec. 535(a), H. R. 8555, 74th 
Cong., 1st Sess., 79 Cong. Rec. p. 10183. The Copeland Bill 
in the Senate added the further qualification found in the 
present Act that, if found necessary after hearing to pro¬ 
vide adequate service, even an unduly prejudicial contract 
could be made. S. 3376, 74th Cong., 2d Sess. 

There was no explanation of these successive dilutions. 
But it is evident that here, as throughout the bill, the middle 
view prevailed. There was to be no “chosen instrument.” 
Nor was there to be subsidization of U. S.-flag lines simply 
to compete among themselves. The touchstone as between 
the single and the multiple subsidy was, here again, to be 
simply the adequacy of the U. S.-flag service. 

C. The Administrative Construction 

We do not here have to overcome a consistent and long- 
continued administrative construction of a difficult section. 
Instead, from 1936 to 1948 the Maritime Commission’s 
interpretation of Section 605(c) seems to have been that 
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which appellant urges. As such, it was the administrative 
construction which “has peculiar weight when it involves 
a contemporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery in 
motion, of making the parts work efficiently and smoothly 
while they are yet untried and new.” Norwegian Nitrogen 
Co. v. United States, 288 U. S. 294, 315; Fawcus Machine 
Co. v. United States, 282 U. S. 375, 378; United States v. 
Amer . Trucking Ass’ns, 310 TJ. S. 534, 549. 

1. 1936-1947. The Commission considered the meaning of 
Section 605(c) in Am. Sou. African Line, Inc.-Subsidy, 
S. & E. Africa, 3 M. C. 277 (Aug. 5, 1938), its first subsidy 
case under the Act. Both the South African Line and the 
.Robin Line w T ere in existing service; South African but not 
Robin had a temporary operating-differential subsidy. The 
Commission properly held that Section 605(c) did not for¬ 
bid a dual subsidy. It rejected the view that “existing 
service” in the first clause meant existing subsidized service 
and rested instead upon the second clause (p. 284). It went 
on, however, to say (p. 284): 

“It is the second clause of section 605(c) with which 
we are principally concerned and as to which the ques¬ 
tion of adequacy of service has particular application.” 

There followed a 2 1 /* page summary of the evidence, lead¬ 
ing to the conclusion (p. 287; italics in original): 

“. . . Service of the American South African Line, 
Inc., on this route is not adequate within the purview 
of section 605(c) of the Merchant Marine Act, 1936, and 
that line alone cannot provide adequate service on the 
route by vessels of United States registry. Neither of 
the applicants here is able alone to provide adequate 
service by such vessels on this trade route.” 

This conclusion is the heart of the Commission’s decision. 
Yet the opinion at no place even mentions undue prejudice 
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or advantage, which the present Board considers a condi¬ 
tion precedent to any inquiry into adequacy of service. 25 

The Maritime Commission on June 15, 1946 published a 
comprehensive statement of policy, by its Postwar Planning 
Committee, entitled The Postwar Outlook for American 
Shipping . One section (pp. 63-67) is entitled “Should We 
Subsidize More than One Line in a Trade!” Representative 
excerpts are: 

“It is clear that adequacy of service to accomplish 
the purposes and policy of the act is the over-riding 
consideration.” 

• ••••• 

“Experience indicates that in some trades, no matter 
what service an operator provides, more than one 
operator will be required if fully adequate service with 
American-flag vessels is to be achieved. 

• ••••• 

“The essence of the problem, to reiterate, is adequacy 
of service.” 


25 Appellee PFEL suggested below that the Commission made prior 
administrative determination of undue prejudice because the Commission 
minutes show adoption of a committee recommendation that a hearing be 
held because “To grant an exclusive contract to the South African 
Line obviously would give an advantage over the Robin Line to the 
prejudice of die latter * * Even if the Court could take judicial 

notice of the Commission archives,* and even if approval of the recom¬ 
mendation of the Committee were the equivalent of a Commission finding 
of each explanation given by the Committee for its recommendation, 
appellees would in no way be aided. For the prejudice and advantage 
which the Committee mentioned related to South African’s application for 
an exclusive subsidy. There is no suggestion that grant of both applica¬ 
tions would be unduly prejudicial or advantageous. And it was to the dual 
application, and in particular to the application of Robin Line, that the 
finding as to adequacy of service was directed. Finally, if the Court were 
to explore the Commission archives, it would note that the recommended 
decision of Commissioner Wiley, who sat in the trial hearings, stated (p. 
11) without qualification, that “Adequacy of service is the determining 
factor under the Act.” 



The Commission decided U. S. Lines Co.-Subsidy, Route 
12 etc., 3 M. C. 325 (June 9,1947), was a comprehensive de¬ 
cision dealing with postwar applications with respect to six 
Pacific trade routes. It denied without prejudice three ap¬ 
plications with respect to Trade Route 17 on the ground that 
existing service appeared adequate (p. 394.). It allowed 
Lykes to extend its service to Indonesia because the existing 
service was not adequate (p. 337). It denied the application 
of American-Hawaiian for subsidy on Route 29 because the 
appellant here was an existing operator offering adequate 
service (pp. 342-343). It did the same, in refusing States’ 
application with respect to Route 30, because American Mail 
had an existing and adequate service (p. 347). Technically, 
none of these applicants was in existing service on the pro¬ 
posed routes, and the opinion can so far as the first clause 
is concerned be explained away on this ground. But no such 
artificial interpretation can survive an actual reading of the 
opinion. It went at once and without explanation, in every 
instance, to adequacy of the service and plainly accepted 
this as the heart of the Section 605(c) issues. In the 23 
page opinion, covering 10 applications, each opposed by 
2-4 lines, the Commission never once referred to “existing 
service” or to undue advantage or prejudice, much less 
treat them as a condition precedent to its discussion of ade¬ 
quacy. 

All of this adds up to a consistent and reasonable con¬ 
struction of Section 605(c). Dual subsidies were not con¬ 
sidered impossible; indeed, one was granted. But they were 
granted or denied on the basis of adequacy of service with¬ 
out the subsidy, the exact criterion twice prescribed by 
Congress in Section 605(c) of the Act. 

2. Nov. 1946-June 1953. There followed a sharp reversal 
in the construction of Section 605(c). In P^d.B. Line, Inc- 
Subsidy, Route 24, 3 M. C. 357 (Nov. 5, 1948), the Board, 


41 


Commissioner Keogh dissenting, granted a dual subsidy 
because the applicant was an existing operator and that the 
presently subsidized operator would not be unduly preju¬ 
diced. 

The P. A. B. result was reaffirmed and explained in 
Shepard S. S. Co.-Subsidy, Route 1, 3 M. C. 366 (1949). As 
Shepard was an existing operator, there was no need to 
consider the adequacy of the present subsidized service 
(pp. 367-368). Finding no undue prejudice (pp. 370-376), 
there was no occasion under the second clause to consider 
adequacy. Commissioner McKeogh again dissented. The 
same rule was followed again in U. S. Lines-Subsidy, Route 
8, 3 R. M. B. 713, 716, 721 (1952), in Grace Line, Inc.-Sub¬ 
sidy, Route 4, 3 F. M. B. 731 (1952), and in the present case 
(4 F. M. B. 7). In Bloomfield S. S. Co.-Subsidy, Routes 15, 
21, 4 F. M. B. — (June 30, 1953), the Board made findings 
as to the adequacy of U. S.-flag service, but only because 
it held the bulk operation of Bloomfield not to qualify as an 
existing service. 

3. September 1953. The Bloomfield case was the last de¬ 
cided by the Board as formerly composed. In July 1953 the 
term of the former chairman expired and two new members 
were appointed (See motion to substitute filed in this 
Court). On September 28, 1953, the Board noticed a sub¬ 
sidy application of American Export Lines, Inc., for hear¬ 
ing under Section 605(c). Its notice of hearing said, in 
substance, that the purpose was to receive evidence rele¬ 
vant to; (1) whether the application related to vessels in 
addition to the existing service and if so whether the U. S.- 
flag service was inadequate; (2) whether the contract would 
be unduly prejudicial or advantageous and, if so, whether 
it was necessary for adequate U. S.-flag service; “and (3) 
whether it is necessary to enter into such contract to pro¬ 
vide adequate service by vessels of United States registry.” 
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18 Fed. Reg. 6270. This third issue is precisely that which 
we say the Board was required to find in the present case. 

We do not say that this is necessarily still another re¬ 
versal of construction. The “adequacy” finding might be 
useful in the administrative decision under Section 601(a), 
or it might be a precautionary hedge against the result in 
this case. But, at the least, it shows an interest by the 
present Board in the issue of adequacy, and a distaste for 
the “bank teller” role {supra, p. 29) which would be thrust 
upon it by the construction of the Act which we challenge 
here. 


Ill 

The Boaed in Failing to Make Intelligible Findings as 
to Traffic Expectations Acted Arbitrarily and in Abuse 
of its Discretion 

Appellant presents here a quite simple point, and one 
which involves no reassessment of technical data nor even 
any search for substantial evidence. We urge that the chief 
examiner accepted extravagant testimony as to the volume 
of commercial traffic which will be moving across the Pacific, 
while the Board made no findings at all other than express¬ 
ing an “optimistic view” of future traffic. 

The issue has two applications in this proceeding. It 
shows, first, that the Board could not have found inadequacy 
of service without the subsidy awards, and that the proper 
interpretation of Section 605(c) is of critical importance. 
It is, in the second place, an independent and compelling 
ground for setting aside the decision of the Board. For 
even under the Board’s interpretation of Section 605(c), 
it would seem that appellant is unduly prejudiced, and is 
the victim of arbitrary action, when the Board awards an¬ 
other 60-66 subsidized voyages without discernible regard 
to the traffic available over the next decade. 
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1. The Basis of Decision . The Chief Examiner found that 
outbound commercial liner traffic would approximate 1,350,- 
000 tons (J. A. 51). 28 He further concluded that a proper 
target for U. S.-flag participation was 67%%, representing 
an outbound U. S.-flag commercial liner movement of 
911,000 tons. As this was 412,000 tons over his estimate of 
U. S.-flag capacity other than defendants PTL and PPE, he 
recommended about 25 PTL and 35 PFE sailings, with a 
total of 12 vessels (J. A. 52). His recommendation thus 
derives directly and solely from his traffic estimates. 

The Board did not discuss specific traffic estimates. In¬ 
stead, it twice noted that “we take an optimistic view of 
the prospective traffic (movement) on the route.” (J. A. 
64, 68). The Board continued that “we do not herein 
attempt to evaluate the various tonnage forecasts that have 
been presented or to decide whether the figures projected 
for United States-flag participation should be revised up or 
down.” (J. A. 68). But in its November 28 decision it 
awarded subsidy to 13 PTL and PFEL vessels instead of 
the 12 recommended by the Chief Examiner (J. A. 70). It 
is evident, therefore, that if the Board made any finding 
at all it increased the traffic estimates of the Chief Examiner. 

2. The Actual and Current Facts. The Board’s decision, 
then, is either unexplained or rests at the minimum upon the 
examiner’s estimate of outbound liner commercial traffic 
on Trade Route 29 of 1,350,000 tons a year, of which 911,000 
tons would be carried in United States-flag vessels. That 
estimate is fanciful. It is evident now, and was evident 
on December 31, 1952, that the liner commercial cargo will 
be only a fraction of this “optimistic view.” 

Table 1 of Appendix B tabulates the outbound liner 
traffic on Trade Route 29 1947-1952, along with two pre- 

39 Those estimates are confined, in operative effect, to outbound cargoes, 
■which consistently exceed the inbound movement. 
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war years for purposes of comparison. Table 2 tabulates 
the data which shows the total outbound cargo carried by 
APL and others and by defendants PTL and PFEL in 
1950-1952. That material is summarized in graphic form in 
the chart which follows the tables in Appendix B. From this 
the following conclusions are wholly plain: 

1. The ordinary commercial traffic on Route 29 has been 
reasonably steady, at about 650,000-750,000 outbound tons 
a year. This is about half of the examiner’s estimate of 
1,350,000 tons a year. 

2. The U. S.-flag carriage of this traffic has also remained 
reasonably steady, at about 500,000-600,000 outbound tons 
a year. This is about two-thirds of the examiner’s estimate 
of 911,000 tons a year. 

3. In 1951 and 1952 the capacities of the TJ. S.-flag lines, 
as measured by actual carryings, and wholly apart from any 
cargo carried by PTL and PFEL, greatly exceeded the total 
U. S. and foreign-flag ordinary commercial cargoes on 
Route 29. The entire capacity of both PTL and PFEL— 
who carried at the annual rate of 812,000 tons in the first 
half of 1952—could be eliminated, and still leave a U. S.-flag 
capacity 75% in excess of U. S.-flag carryings and 25% 
in excess of total carryings of ordinary liner commercial 
cargo. 

If the issue stopped here we should suppose the Board’s 
decision to be wholly indefensible. It is, however, obscured 
though not changed by two abnormal types of liner cargo 
on Trade Route 29—military cargoes and iron ore. If these 
were to continue at their 1952 volume over the next decade, 
the Board’s award of subsidy would be justified. None, 
however, has suggested that these cargoes will continue at 
their 1952 rate. And if they were to vanish, as in time they 
largely will, there would be 1,800,000 tons of U. S.-flag ca¬ 
pacity to compete with a growing foreign-flag capacity for 
about 780,000 tons of total commercial cargo. 
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The Board in its decision expressed the thought that “a 
considerable amount of such [military] cargo, which in¬ 
cludes civilian foodstuffs and commercial products will 
continue to move in normal times after the abandonment 
of military interest or control” (J. A. 64). With that pass¬ 
ing recognition of the transience of military cargoes, 27 
it proceeded to measure the need for additional service 
against total commercial and military cargoes (J. A. 63- 
64). It made no reference whatever to the sporadic iron 
ore cargoes, which were a significant liner cargo in 1949 
and reappeared in great volume in 1951 and the first half 
of 1952. So far as the current data in fact supports the 
Board’s conclusion, as it indicated in its decision denying 
the petition for reconsideration (J. A. 73), then that data 
must still be used by the Board without any segregation 
of iron ore or military cargoes. 

In fact, neither cargo can justifiably be used to measure 
the needs for subsidization, much less for awarding a treble 
subsidy on a route which as late as 1949 was declared by 
the Maritime Commission to require but a single subsidized 
line {swpra, p; 9). 

(a) A very large tonnage of military cargo moves in the 
commercial liners in the Pacific. Just as the aftermath of 
World War II began slackening off, the Korean hostilities 
broke out. But military cargo cannot sensibly be added 
into traffic estimates for a long-term award of subsidy. It 
is, by definition and by prayer, a temporary traffic which 
cannot be expected to continue at more than a fraction of 
its present volume through the ten years term of subsidy 
contract. This traffic must, accordingly, be eliminated, in 
whole or in very large part, from the estimates. 

27 The examiner himself was-no more satisfactory on this critical issue. 
He did, however, note that PTL included 250,000 tons of converted irifli- 
tary cargo in its estimate, and he did adopt TTL’s traffic estimates (JJL 
25, 51). Even with 250,000 tons added, the total ordinary commercial 
traffic in 1952 falls far short of his estimates. 
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(b) The sporadic but intermittently large post-war traffic 
in iron ore to Japan is a temporary consequence of post¬ 
war adjustments. Iron ore normally moves in bulk at low 
rates and is not ordinarily a liner commodity. Only when 
the rates are unusually high, or when the liner cargoes are 
unusually low, can iron ore be found on liners. The liners 
carried a reasonable quantity of iron ore in 1949, none at 
all in 1950, very large quantities in 1951 and the first half 
of 1952, and steadily diminishing quantities in the last half 
of 1952. (J. A. 130). 28 The Chief Examiner himself de¬ 
scribed iron ore as non-recurrent traffic in 1949. (J. A. 
18). The Board staff does not ordinarily view bulk move¬ 
ments such as iron ore as competitive with liners. (J. A. 
129). The temporary and intermittent liner movement of 
iron ore in 1948-1949 and again in 1951-1952 ought obviously 
to be excluded from long range liner traffic estimates. 

3. The Issue. It seems, then, impossible to make a seri¬ 
ous argument that the ordinary commercial traffic on Trade 
Route 29 offers any support for or vindication of the 
examiner’s estimates or the Board’s optimism. If the 
Board had faced up to and had answered the problem of 
military traffic and if iron ore, its decision under accepted 
canons would be close to conclusive on the reviewing court. 
But that has been done neither by the Board nor by the 
examiner. We have instead a somewhat misleading con¬ 
fusion of commercial and of commercial plus military 
traffic in the report both of the examiner and of the Board, 
augmented by a twice-repeated and wholly unexplained 
statement of the Board that they take “an optimistic view” 
of future traffic prospects. If that mere statement of opti- 


28 This fluctuating movement is explained by or reflected in the “fixtures,” 
i.e. the rates quoted for the transport of iron ore. Those rates were $9.00 
per ton through 1949, $13.00 up to $14.50 and back to $12.50 in 1951, and 
from $1405 in early 1952 down to $6.50 to $8.00 in the latter part of 1952. 
(JA. 130-132.) . 
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mism is to prevail over the actual data, or to take the place 
of intelligible findings, it is futile for the Congress to legis¬ 
late standards of decision, and futile for the parties and 
for the Board staff laboriously to compile data and to 
marshal evidence. These are serious matters, involving 
several millions of dollars for appellant and the appellee 
lines alike. They ought not to be decided according as the 
administrative agency experiences an optimistic or a pes¬ 
simistic feeling as it exposes itself to its responsibilities. 

We cannot ask that this Court make its own findings as 
to future traffic upon Trade Route 29. But we can ask that 
it return the case to the Board for it to go beyond recording 
its “optimistic view ,, and to deal specifically with estimated 
commercial traffic, with military traffic and with iron ore. 

The reviewing courts are not required to convert their 
function into one of formal expression of “unillumined 
faith in the conclusion of experts” ( New York v. United 
States, 331 U. S. 284, 357). As the Court of Appeals for the 
Third Circuit recently put it in returning another case to 
the appellee Board, in Baltimore & Ohio R. Co. v. United 
States, 201 F. 2d 795, 800: 

“We have no desire to go over the report of the 
Board in the fashion of an instructor in English com¬ 
position advising a high school student. On the other 
hand, if we are to do what we are required to do in the 
way of reviewing the action of an administrative agency, 
we must have some help # • * . This report fails to 
give it and, therefore, will have to be sent back to the 
Board for appropriate findings of fact.” 

See, generally, for the growing insistence upon review that 
administrative agencies resolve rather than bury the critical 
issues, Federal Trade Comm’n. v. Morton Salt Co., 334 U. S. 
37,54; I. C. C. v. Mechling, 330 U. S. 567,583; Forth Carolina 
v. United States, 325 U. S. 507,520; Eastern-Central Assn. v. 
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United States, 321, 194, 209-210; Atchison Ry. v. United 
States, 295 U. S. 193, 201; United States v. Chicago, M., St. 
P. R . Co., 294 U. S. 499, 510-511. 

If the Court were to agree with appellant that Section 
605(c) requires a finding as to adequacy of U. S.-flag service, 
the case must in any event be returned for that critical 
finding. If it should differ, then the case should neverthe¬ 
less be returned so that the issue of undue prejudice to 
appellant may be disposed of by the Board upon intelligible 
findings. 

CONCLUSION 

Appellant has been most severely injured, for a decade 
to come, by a decision of the appellee Board which rests 
upon errors of law—a misconstruction of the statute and 
an abuse of discretion. As such they may be brought under 
review by appellant, who has statutory standing to pro¬ 
tect itself against unwarranted subsidization of its com¬ 
petitors. 

The court below should therefore, be directed to declare 
the award invalid, until the Board should have made the 
findings as to adequacy of service required by Section 
605(c) of the Act and should have made a reasoned analysis 
of the traffic expectations for the Trade Route in substitu¬ 
tion for its unexplained “optimistic view.” 

Respectfully submitted, 

Warner W. Gardner, 

Alfred L. Scanlan, 

734 15th Street, N. W., 

Washington 5, D. C., 

Attorneys for the Appellant, 
American President Lines, Ltd. 


October 1953. 


APPENDIX A 


Judicial Code, 28 U.S.C. 

§ 1331. Federal question; amount in controversy 

The district courts shall have original jurisdiction 
of all civil actions wherein the matter in controversy 
exceeds the sum or value of $3,000, exclusive of interest 
and costs, and arises under the Constitution, laws or 
treaties of the United States. 

§ 1337. Commerce and anti-trust regulations 

The district courts shall have original jurisdiction of 
any civil action or proceeding arising under any Act of 
Congress regulating commerce or protecting trade and 
commerce against restraints and monopolies. 

Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. Sec. 

1001 et seq. 

Judicial Review 

Sec. 10. Except so far as (1) statutes preclude ju¬ 
dicial review or (2) agency action is by law committed 

to agency discretion— 

* 

(a) Right of review. —Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. 

(b) Form and venue of action. —The form of pro¬ 
ceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence of 
inadequacy thereof, any applicable form of legal ac¬ 
tion (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except to 
the extent that prior, adequate, and exclusive opportu¬ 
nity for such review is provided by law. 
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(c) Reviewable acts. —Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 

(d) Interim relief. —Pending judicial review any 
agency is authorized, where it finds that justice so re¬ 
quires, to postpone the effective date of any action 
taken by it. Upon such conditions as may be required 
and to the extent necessary to prevent irreparable in¬ 
injury, every reviewing court (including every court 
to which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appro¬ 
priate process to postpone the effective date of any 
agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

(e) Scope of review. —So far as necessary to decision 
and where presented the reviewing court shall decide 
all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to 
constitutional right, power, privilege, or immunity; (3) 
in excess of statutory jurisdiction, authority, or limi¬ 
tations, or short of statutory right; (4) without obser- 
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vance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the re¬ 
quirements of sections 7 and 8 or otherwise reviewed on 
the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 

Merchant Marine Act of 1936, 49 Stat. 1985, 46 U.S.C. 

1101 et seq. 

Sec. 601. (a) The Commission is authorized and di¬ 
rected to consider the application of any citizen of the 
United States for financial aid in the operation of a 
vessel or vessels, which are to be used in an essential 
service in the foreign commerce of the United States. 
No such application shall be approved by the Commis¬ 
sion unless it determines that (1) the operation of such 
vessel or vessels in such service, route, or line is re¬ 
quired to meet foreign-flag competition and to promote 
the foreign commerce of the United States, and that 
such vessel or vessels were built in the United States, 
or have been documented under the laws of the United 
States not later than February 1, 1928, or actually or¬ 
dered and under construction for the account of citi¬ 
zens of the United States prior to such date; (2) the 
applicant owns, or can and will build or purchase, a 
vessel or vessels of the size, type, speed, and number, 
and with the proper equipment required to enable him 
to operate and maintain the service, route, or line, in 
such manner as may be necessary to meet competitive 
conditions, and to promote foreign commerce; (3) the 
applicant possesses the ability, experience, financial re¬ 
sources, and other qualifications necessary to enable 
him to conduct the proposed operations of the vessel 
or vessels as to meet competitive conditions and pro¬ 
mote foreign commerce; (4) the granting of the aid ap- 
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plied for is necessary to place the proposed operations 
of the vessel or vessels on a parity with those of for¬ 
eign competitors, and is reasonably calculated to carry 
out effectively the purposes and policy of this Act. 

Sec. 605. * * • 

(c) No contract shall be made under this title with 
respect to a vessel to be operated on a service, route, 
or line served by citizens of the United States which 
would be in addition to the existing service, or services, 
unless the Commission shall determine after proper 
hearing of all parties that the service already provided 
by vessels of United States registry in such service, 
route, or line is inadequate, and that in the accomplish¬ 
ment of the purposes and policy of this Act additional 
vessels should be operated thereon; and no contract 
shall be made with respect to a vessel operated or to 
be operated in a service, route, or line served by two 
or more citizens of the United States with vessels of 
United States registry, if the Commission shall de¬ 
termine the effect of such a contract would be to give 
undue advantage or be unduly prejudicial, as between 
citizens of the United States, in the operation of ves¬ 
sels in competitive services, routes, or lines, unless fol¬ 
lowing public hearing, due notice of which shall be 
given to each line serving the route, the Commission 
shall find that it is necessary to enter into such con¬ 
tract in order to provide adequate service by vessels 
of United States registry. The Commission, in deter¬ 
mining for the purposes of this section whether services 
are competitive, shall take into consideration the type, 
size, and speed of the vessels employed, whether pas¬ 
senger or cargo, or combination passenger and cargo, 
vessels, the ports or ranges between which they run, 
the character of cargo carried, and such other facts 
as it may deem proper. 



APPENDIX B 
Table 1 

Outbound Liner Traffic, Trade Route 29 
(thousands of long tons) 

Total Foreign U. S. 
Year _ Total Military Iron Ore Commercial Flag Flag 


1936. 

494 

— 

— 

494 

267 

227 

1938. 

637 

— 

— 

637 

486 

151 

1947. 

1,112 

460 

— 

652 

127 

525 

1948. 

954 

317 

39 

598 

107 

491 

1949. 

1,235 

445 

120 

670 

114 

556 

1950. 

1,097 

437 

— 

660 

177 

483 

1951. 

1,774 

739 

264 

771 

175 

596 

6 mos. 1952. 

1,015 

346 

275 

394 

89 

305 

July-Nov. 1952_ 


— 

127 

284 

92 

192 

Estimated 1952.... 


— 

419 

734 

199 

535 


(annual rates 
of 550 and 
282 for each 
half) 

Sources 

1938-1949: Chief Examiner’s report (J. A. 18). 

1950, 1951 and 6 mos. 1952: Data of F. M. B., (J. A. 124-126) 

1936 and July-Nov. 1952: Affidavit for appellant (J. A. 130). 

Iron ore, and consequent adjustments: Affidavit for appellant (J. A. 130). 

Estimated 1952: Iron ore in December estimated same as in November; U. S. 
and Foreign-flag commercial tonnage in December estimated at 1/5 July-Novem¬ 
ber average (J. A. 130). 


Table 2 

Total Outbound Liner Cargoes, Carried By APL, PLT, PFEL and Other 
U. S.—Flag Vessels on Trade Route 29 


(thousands of long tons) 


twice 1st 



1950 

1951 

1/2 1952 

APL. 

223 

243 

218 

U. S. Flag, other than APL, PTL, PFEL. 

275 

664 

nsoo 

Subtotal. 

498 

907 

1,018 

PLT. 

144 

187 

162 

PFEL. 

270 

489 

650 

Subtotal. 

414 

676 

812 

Total. 

912 

1,583 

1,830 


Source: Data of FMB (J. A. 124-126). 
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Filed January 2, 1953 


IN THE 

United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


Civil No. 13-53 


AMERICAN PRESIDENT LINES, LTD., 311 California 
Street, San Francisco, Cal., 


vs. 


Plaintiff, 


FEDERAL MARITIME BOARD, A. W. GATOV, and 
ROBERT W. WILLIAMS, Members Thereof; 
CHARLES SAWYER, Secretary of Commerce; PA¬ 
CIFIC TRANSPORT LINES, INC.; and PACIFIC 
FAR EAST LINE, INC., 

Defendants 


Complaint for Declaratory Judgment and for 
Permanent Injunction 

American President Lines, Ltd., by its attorney brings 
this action against the defendants named above and alleges: 

Jurisdiction 

1. This is a civil action for a declaratory judgment and 
for permanent injunctive relief of which this Court has 
jurisdiction under 28 U. S. C. A. Sec. 1331 and Section 10(a) 
and (b) of the Administrative Procedure Act (60 Stat. 243, 
5 U. S. C. Sec. 1009). The matter involved exceeds the value 
of $3,000. 
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Parties 

2. Plaintiff American President Lines, Ltd., is a corpo¬ 
ration organized and existing under the laws of the State 
of Delaware. Its general offices are at 311 California Street, 
San Francisco. It has operated shipping services trans¬ 
pacific since 1901, ronnd-the-world since 1924, and Atlantic 
Coast-Malay Straits since 1939. Its controlling stock, after 
seven years litigation between the United States and those 
who owned it prior to 1938, was on November 6,1952, jointly 
sold by them to new owners. 

78 3. The Federal Maritime Board (hereafter called 

the Board) was created as an agency in the United 
States Department of Commerce by Reorganization Plan 
No. 21 of 1950 (3 CFR 1950 Snpp, p. 173), pursuant to 
which the functions of the United States Maritime Com¬ 
mission relating to making subsidy contracts under Title 
VI of the Merchant Marine Act of 1936 (49 Stat. 1985, 46 
U. S. C., sec. 1191 et seq.) were transferred to the Board. 

4. (a) Charles Sawyer is Secretary of Commerce and 
under Section 106 of Reorganization Plan No. 21 of 1950 
is responsible for fixing the general policies which shall 
guide the Board in making subsidy contracts under Title VT 
of the Merchant Marine Act of 1936. He is a citizen of the 
State of Ohio and his official residence is in the District of 
Columbia. 

(b) A. W. Gatov is a member and Chairman of the Fed¬ 
eral Maritime Board. He is a citizen of the State of Cali¬ 
fornia and his official residence is in the District of Colum¬ 
bia. 

(c) Robert W. Williams is a member and Vice-Chairman 
of the Federal Maritime Board. He is a citizen of the State 
of Maryland and his official residence is in the District of 
Columbia. 

(d) The office of the third member of the Board is vacant. 

5. Pacific Transport Lines, Inc. (hereafter called PTL) 
is a corporation organized and existing under the laws of 
the State of California. It has operated shipping services 
trans-Pacific since 1946. Its general offices are at 262 Cali¬ 
fornia Street, San Francisco, California. For purposes of 
service of process PTL is doing business in the District of 
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Columbia, and has an office at 1625 K Street, N. W., Wash¬ 
ington, D. C. 

6. Pacific Far East Line, Inc. (hereafter called PFEL) 
is a corporation organized and existing under the laws of 
the State of Delaware. It has operated shipping services 
trans-Pacific since 1946 and more recently Pacific Coast- 
Mediterranean and Pacific-Coast Persian Gulf services. Its 
general offices are at 141 Battery Street, San Francisco, 
California. For purposes of service of process, PFEL is 
doing business in the District of Columbia, and has an office 

at 918 16th Street, N. W., Washington, D. C. 

jm 

79. The Agency Proceedings 

7. This action is brought to review the action of the 
defendant Board awarding operating-differential subsidy 
contracts to the defendants PTL and PFEL under Title VI 
of the Merchant Marine Act of 1936. The award, announced 
by press release of November 21, 1952, gives to each line 
a 10 year subsidy contract in the service designated by the 
Board as. Trade Route 29, Service 2. 

8. Trade Route 29, Service 2, as described in Essential 
Foreign Trade Routes, U. S. M. C. 1949, and as modified 
by more recent exigencies, consists of freight service be¬ 
tween California ports and those of Japan, Hong Kong, 
the Philippines, French Indo-China and Siam (as traffic 
offers). It has been served by plaintiff since 1901. Plaintiff 
since 1938 has been operating over Route 29 under an 
operating-differential subsidy contract; its 1947 contract 
covers 24-26 annual sailings by five vessels. There developed 
an abnormally large demand after World War II for 
American liners on this route: the fact that the foreign 
fleets only gradually resumed their pre-war services and 
the large military tonnage (carried as a matter of policy 
only in American vessels) combined to put demand for 
American-flag shipping space well above normal require¬ 
ments. In consequence several new lines were organized 
and commenced service on Route 29. Among these were 
PTL and PFEL, which were organized and commenced 
service in 1946. By 1949 PTL was operating 5 vessels and 
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PFEL an average of about 11 vessels (of which an average 
of about 6 were chartered not owned) over Route 29. 

9. PTL on June 27 and PFEL on October 12, 1949, filed 
applications with the Maritime Commission for operating 
differential subsidy contracts covering freight (service 2) 
operations on Route 29. Plaintiff, along with four other 
lines, intervened in opposition. Lengthy hearings were held 
between December 1949 and August 1950. 

10. The examiner by his report served August 30, 1951, 
recommended that both applications be granted to the ex¬ 
tent of 5 vessels for PTL and 7 for PFEL. His recom¬ 
mendation rested upon a traffic survey which stopped with 
1949 data and a traffic forecast of 1,350,000 long tons a year 
of outbound commercial liner cargo on Route 29. This fore¬ 
cast was approximately double the amount of any actual 
carryings, and reflected not an “expert” prediction but 

simply the middle forecast submitted by PFEL, PTL 
80 and plaintiff. It rested further upon a 44 target” of 

67*4 per cent American-flag participation in that 
traffic. In result he felt that the applications of PTL and 
PFEL should be granted to the extent of 412,000 tons 
capacity, enough to make up with plaintiff and the other 
lines on Route 29 a total of 911,000 tons of outbound com¬ 
mercial liner capacity. The recommended decision of the 
examiner is attached hereto as Exhibit A to this complaint. 

11. The Board heard argument on the exceptions to the 
examiner’s recommended report and on April 8 announced 
its conclusions as to a number of issues in the case. Section 
605(c) of the Merchant Marine Act of 1936 provides 

4 4 No contract shall be made under this title with re¬ 
spect to a vessel to be operated on a service, route, or 
line served by citizens of the United States which would 
be in addition to the existing service, or services, unless 
the Commission shall determine after proper hearing 
of all parties that the service already provided by ves¬ 
sels of United States registry in such service, route, or 
line is inadequate, and that in the accomplishment of 
the purposes and policy of this act additional vessels 
should be operated thereon: and no contract shall be 
made with respect to a vessel operated or to be oper- 
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ated in a service, route, or line served by two or more 
citizens of the United States with vessels of United 
States registry, if the Commission shall determine the 
effect of such a contract would be to give undue advan¬ 
tage or be unduly prejudicial, as between citizens of 
the United States, in the operation of vessels in com¬ 
petitive services, routes, or lines, unless following pub¬ 
lic hearing, due notice of which shall be given to each 
line serving the route, the Commission shall find that 
it is necessary to enter into such contract in order to 
provide adequate service by vessels of United States 
registry. * * *” 

The Board held that PTL and PFEL were in existing serv¬ 
ice on Route 29, including the chartered vessels of PFEL. 
It held that APL was not unduly prejudiced by grant of 
the subsidy applications since its position had improved in 
1949 as compared to 1938, and since all the Route 29 traffic, 
military and commercial, could not be handled without the 
service of the applicants. It held that, as PTL and PFEL 
were conducting an existing service and as it found no 
undue prejudice to APL, it need not consider whether the 
existing service was adequate under Section 605(c). The 
Board took an “ optimistic view of the prospective traffic 
on the route/ ’ but specifically avoided or reserved its de¬ 
cision as to tonnage forecasts, the extent of American-flag 
participation, the number and type of vessels to be sub¬ 
sidized and whether either or both applicants should be 
granted a subsidy. A copy of its report is attached hereto 
as Exhibit B to this complaint. 

81 12. On November 21, 1952, a press release was is¬ 

sued on behalf of the Board which announced that 
the Board had authorized the execution of operating-dif¬ 
ferential subsidy contracts on Service 2 of Trade Route 29. 
These were to cover 24-26 sailings by 4 C3 and 1 victory 
vessel by PTL and 36-40 sailings by 5 C2 and 3 victory ves¬ 
sels by PFEL. A copy of the press release is attached 
heerto as Exhibit C to this complaint. As the Board in¬ 
creased the number of subsidized sailings and vessels recom¬ 
mended by the examiner, the Board must have at the least 
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accepted his traffic forecasts described in Paragraph 10 of 
this complaint. 

13. On December 9, 1952, plaintiff by its President ad¬ 
vised the defendant Secretary of Commerce of the serions 
policy questions involved in the decision of the Board in 
these cases and requested that the Secretary give them his 
personal attention. On December 11, 1952, the Secretary 
replied that he did not believe he should intervene in a 
particular subsidy case. Copies of these letters are at¬ 
tached hereto as Exhibits D and E to this complaint. 

14. On December 10, 1952, plaintiff filed its petition for 
reconsideration. A copy is attached hereto as Exhibit F 
to this complaint. 

15. On December 31, 1952, plaintiff delivered to the de¬ 
fendant Board, at about 10:30 A. M. a letter giving notice 
that, should it deny plaintiff’s petition for reconsideration, 
review by this Court would immediately be sought and 
reminding all parties that action taken in reliance upon 
the decision under review was at the peril of the parties. 
That letter was addressed also to the defendants PTL and 
PFEL and delivered to them at about 12:30 P. M. on De¬ 
cember 31, 1952. A copy is attached as Exhibit G to this 
complaint. 

16. On December 31, 1952, at about 4:00 P. M. the Board 
announced its decision denying plaintiff’s petition for re¬ 
consideration on the grounds (a) it was not timely filed, and 
(b) the matters urged therein had been correctly decided by 
the Board in its prior decisions. A copy of the Board’s 
order is attached hereto as Exhibit H to this complaint. 

17. Also on December 31, 1952, immediately after its 
announcement of its decision denying the petition for re¬ 
consideration, the Board entered into the form of contracts 
with PTL and PFEL promising them operating-differential 
subsidy payments over a ten-year period commencing Jan¬ 
uary 1, 1953. The relevant portions of these contracts are 
attached as Exhibits I and J to this complaint 

82 The Unlawful Action 

18. The Board in denying plaintiff’s petition for recon¬ 
sideration as untimely acted in plain violation of its own 
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Rules of Practice. Section 201.233 of those Rules (46 C. F. R. 
Sec. 201.233) state that a petition “for reconsideration of 
final Commission [Board] action must be filed within sixty 
(60) days after the date of such action.” The Board in its 
April report (Exhibit B hereto) took no final action. In¬ 
deed, as to the matters complained of herein, it took no ac¬ 
tion at all but reserved those issues for later determination. 
Not until the press announcement of its decision of Novem¬ 
ber 21, 1952, was it known that either applicant would be 
awarded a subsidy, that the subsidized sailings would be 
to the generous extent authorized, that the Board would 
refuse to make any public decision as to the adequacy of 
the service on Route 29 without these additional subsidy 
awards, or that it would in late 1952 act upon the traffic 
predictions made by the examiner on the basis of data which 
stopped with 1949. Plaintiff knows of no way it could have 
filed a petition for reconsideration in advance of the Board’s 
decision of which it complained, nor of any way in which 
an interlocutory opinion leading to no action can be held 
to be “final Board action.” The denial of plaintiff’s peti¬ 
tion as untimely is therefore in violation both of the Board’s 
Rules of Practice and of Section 3(b) of the A dminis trative 
Procedure Act. 

19. Section 605(c) of the Merchant Marine Act of 1936, 
quoted in paragraph 11 above, twice emphasizes that 
subsidy contracts shall be awarded to additional and com¬ 
peting services only if necessary to provide adequate serv¬ 
ice by American-flag vessels. The Board has read this 
requirement out of the statute, contrary to the purposes of 
the Congress as explained in the legislative history of the 
Act, contrary to the early and contemporaneous decisions 
of the Maritime Commission, and contrary to recent expres¬ 
sions by the Senate Committee having jurisdiction of the 
matter. It held in its April 8 decision (Ex. B) that it need 
in this case make no determination as to the adequacy of 
American flag service under Section 605(c), and if any such 
determination underlay its decision of November 21, 1952, 
it is in no way reflected in the only public announcement of 
that decision (Ex. C). By its disregard of this critical 
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inquiry it has violated Sections 605(c) and 601(a) of the 
Merchant Marine Act of 1936. 

83 20. The Board reached its decision in this case on 

the basis of traffic predictions, made on 1949 data, 
which were shown by the 1951 and 1952 data to be grossly 
exaggerated and completely misleading. This was forcibly 
drawn to the Board’s attention in the plaintiff’s petition for 
reconsideration (Ex. E, pp. 10-12). It nevertheless per¬ 
sisted, by its denial, in its decision to award subsidy con¬ 
tracts in the expectation that Trade Route 29 would involve 
an annual movement of 1,350,000 long tons of out bound 
liner commercial traffic, when the 1951 and 1952 data pre¬ 
sented to it showed that, exclusive of temporary and abnor¬ 
mal movements of iron ore, only 685,000 tons of commercial 
traffic moved in 1951 and only 389,000 tons moved in the 
first half of 1952. It persisted in its determination to award 
the subsidy contracts upon the expectation that 911,000 tons 
of such traffic would be carried in American-flag liners, 
when the data presented to it showed that only 489,000 tons 
were carried in 1951 and only 266,000 tons in the first half 
of 1952. The Board acted upon the assumption that the 
Japanese merchant fleet would not be a significant factor, 
and refused to consider the 1952 evidence which showed that 
it was moving rapidly toward its prewar domination of the 
Trade Route. The Board in denying plaintiff’s petition for 
reconsideration said that it had before it more recent data, 
submitted by plaintiff, by PFEL and by its staff. To the 
extent that the mere receipt of this data permits the Board 
to escape the charge of acting upon a “stale” record it 
shows that the Board has resolutely refused to consider the 
current data which removed all the basis for its action. Its 
unsupported statement that the current data supports the 
rather fanciful predictions resting on 1949 data is without 
a shadow of support in the evidence. Its decision in this 
regard was arbitrary, and an abuse of its discretion. 

21. The Merchant Marine Act of 1936 provides that the 
policy of the Act shall provide a merchant marine “suffi¬ 
cient to carry a substantial portion of the water-borne ex¬ 
port and import foreign commerce of the United States.” 
The examiner recommended as a “target” for the out bound 
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traffic on Route 29 the unusually high participation by 
American-flag vessels of 67%. (Ex. A.) This is a higher 
target than that reported in any other subsidy decision. 
In fact, the examiner’s own conservative estimate of Ameri¬ 
can-flag capacity amounts to 133% of the total outbound 
liner cargoes, both American-and foreign-flag (ex- 
84 eluding military and iron ore tonnage), carried on 
Route 29 in 1951. The capacity of the subsidized 
sailings alone, under the Board’s decision, would amount 
to over 100% of the total normal commercial outbound 
traffic, American-flag and foreign-flag. The Board’s de¬ 
cision is, therefore a distortion of the policy of the Act and 
is unlawful, arbitrary and an abuse of discretion. 

22. The Board found that there was no undue prejudice to 
plaintiff because its traffic situation was much improved 
in 1949 as compared to that in 1938. But the very exhibit, 
introduced by the Maritime Commission and from which the 
Board took its data, noted that plaintiff’s “service during 
1938 was in a state of reorganization and not more than half 
its usual number of sailings were made that year.” In 
fact, plaintiff has steadily been losing ground to PTL and 
PFEL ever since 1946 when the latter were organized. 
Plaintiff, on any basis of comparison other than its moment 
of catastrophe in 1938, would very obviously be prejudiced 
by the subsidized competition of PTL and PFEL for a 
decade to come. The selection of 1938 as the Board’s sole 
basis of comparison was arbitrary and an abuse of 
discretion. 

23. The Board in its formal descriptions of Trade Route 
29 has said that it should be served by 5 C3 vessels. These 
plaintiff already has in service on the route. But in au¬ 
thorizing a subsidy contract with PFEL Board authorized 
use of 5 C2 vessels and 3 victory ships (as well as 4 C3 ves¬ 
sels and 1 victory by PTL). The form of contract itself 
(Ex. J) does not require replacement of the C2 vessels until 
1956 nor of the victory vessels until the Maritime Adminis¬ 
tration is in a position to sell mariner-type vessels. This is 
a very plain discrimination in favor of PFEL, and unduly 
advantages PFEL contrary to Section 605(c) of the Mer¬ 
chant Marine Act of 1936. If the award be measured by the 
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replacement vessels, then PFEL is granted a subsidy “with 
respect to a vessel to be operated * * * in addition to the 
existing service” and even on the Board’s own construc¬ 
tion of Section 605(c) it must hold a hearing and make a 
public decision upon the adequacy of the service already 
provided before awarding the subsidy. Either, then, the 
Board’s action is an undue advantage to PFEL or is taken 
without determination of adequacy of service, and in either 
case is in violation of Section 605(c) of the Merchant Marine 
Act of 1936. 

24. Plaintiff pioneered Trade Route 29 in 1901 and has 
served it, in lean years and fat, for half a century. 

85 The Board by its decision here increased the sub¬ 
sidized sailings from 24-26 a year to 84-92 a year 
and has for practical purposes frozen this over-tonnage 
upon Trade Route 29 for a decade to come. In doing so 
it gave the lion’s share to a newcomer, serving a transient 
post-war traffic, partly with chartered vessels, and reduced 
plaintiff, which has the historic responsibility for the route, 
to 28% of the subsidized sailings. This is unduly preju¬ 
dicial to plaintiff and unduly advantageous to PFEL and 
is therefore in violation of Section 605(c) of the Merchant 
Marine Act of 1936. 

Plaintiff’s Standing to Complain 

25. Plaintiff is injured by the Board’s decision. With 
10-year subsidy contracts, PTL and PFEL must (barring 
Maritime Administration revision) sail their 13 vessels 
over Route 29 without deviation and without cessation long 
after the temporary military cargoes which now support 
their service will have vanished. As the foreign-flag ship¬ 
ping regains its pre-war dominance of the route, the sub¬ 
sidized competition between the American lines will become 
more bitter. Inevitably rates will be driven down; inevitably 
vessels will sail with loads too little to pay operating costs. 
Plaintiff will find it impossible to carry through the vessel 
replacement program on its other routes to which it is com¬ 
mitted. Profits will vanish; the development of and re¬ 
placement of plaintiff’s fleet will give way to an effort to 
survive. And, when plaintiff’s own subsidy contract ex- 
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pires in 1957, it faces the risk that the Board will be forced 
by then to recognize the over-tonnage on Ronte 29 and will 
refuse to renew plaintiff’s contract, thus by its own errors 
driving plaintiff out of the service which has been its his¬ 
toric responsibility. 

26. Plaintiff has standing to complain of these unlawful 
and arbitrary actions of the Board which so seriously in¬ 
jure plaintiff. Section 605(c) of the Merchant Marine Act 
of 1936 gives plaintiff the status of a party to object to any 
award of subsidy to PTL or PPEL. Plaintiff accordingly 
intervened in and became a party to the proceedings before 
the Board. Section 10(a) of the Administrative Procedure 
Act declares that “Any person • • • adversely affected 
or aggrieved by such [agency] action within the meaning 
of any relevant statute, shall be entitled to judicial review 
thereof.” Plaintiff probably has no common law standing 
to seek judicial review of an unlawful or arbitrary 
86 grant of subsidy to its competitors. But it is very 
plainly “adversely affected or aggrieved by such ac¬ 
tion” under the Merchant Marine Act of 1936. Being thus 
aggrieved, and being given the status of a party by Sec¬ 
tion 605(c) of the Merchant Marine Act of 1936, plaintiff 
is granted the right of judicial review by Section 10(a) of 
the Administrative Procedure Act. 

Prayer for Relief 

Wherefore, plaintiff prays that this Court: 

1. Find and declare that the decision or decisions of the 
Federal Maritime Board complained of herein are unlawful, 
arbitrary and an abuse of discretion; 

2. Find and declare that the Federal Maritime Board 
must rehear and redetermine these cases in accordance with 
the law; and 

3. Permanently enjoin any action by any of the defend¬ 
ants pursuant to the decisions complained of herein. 

4. Grant to plaintiff such further and other relief as shall 
be meet and proper. 

Warner W. Gardner, 

73415th Street , N. W., 

Washington 5, D. C., 
Attorney for Plaintiff. 
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87 Exhibit A 

FEDERAL MARITIME BOARD 


No. S-18 

In the Matter of Pacific Transport Lines, Inc. —Applica¬ 
tion for Operating Differential Subsidy, Trade Route 29, 
Service 2 


No. S-19 

In the Matter of Pacific Fab East Line, Inc. —Application 
for Operating Differential Subsidy, Trade Route 29, 
Service 2 


Recommended Decision of G. 0. Basham, Chief Exam¬ 
iner. 

88 These proceedings are based upon applications of 
Pacific Transport Lines, Inc., (PTL) filed June 27, 
1949, and Pacific Far East Line, Inc., (PFEL) filed October 
12, 1949, for an operating-differential subsidy under Title 
VI of the Merchant Marine Act, 1936, on Service 2 of Trade 
Route 29 (California-Orient) described in the footnote 
below. 1 

Hearings were held pursuant to sections 605(c) and 


1 “Trade Route No. 29—California porta—Far East (Philippine Islands, 
China, Manchuria, Korea, Japan, U. S. S. R. in Asia, French Indo-China, 
Formosa and Siam). 

“1. Passenger Freight Service (not involved herein). 

“2. Freight Service 

Itinerary: Between the California ports of Los Angeles and San 
Francisco and Yokohama, Osaka, Kobe, other Japanese ports (as 
traffic offers) Shanghai, other North China ports and ports in Man¬ 
churia and Korea (as traffic offers), Hong Kong, Manila, Philippine 
Islands outports, French Indo-China and Siam (as traffic offers); 
with privilege of calls at ports of U. S. S. R. in Asia. 

“Sailing Frequency: 24-26 sailings per year. 

Number and Type of Ships: 5 C3 type freighters.” (Essential Foreign 
Trade Routes of the American Merchant Marine, U. S. Mar. Com. 1949.) 
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805(a) of the 1936 Act, on a consolidated record 2 at various 
times between December 6, 1949 and August 8, 1950, at 
Washington, D. C., and San Francisco, California. 

Applicants PTL and PFEL intervened in each others 
application. Five other American-flag lines operating on 
Route 29 intervened generally in opposition to the applica¬ 
tions, four in both applications, and one in PFEL’s applica¬ 
tion. 3 Only two of the interveners, American President 
Lines (APL) and States Steamship Company (States) pro¬ 
duced testimony in opposition to the applications, the 
burden of which was assumed by APL, the only subsidized 
operator on the route. 

89 PTL seeks a subsidy for 26-32 sailings yearly with 
its 5 owned vessels (4 C-3 and 1 Victory type) on 
Service 2, with calls also at Guam and Honolulu. 4 5 

PFEL seeks subsidy for 47-57 sailings yearly with 5 
owned C-2 type ships plus 5 or 6 vessels, as determined by 
the Board, to be acquired if subsidized, with calls at Guam, 
Midway, Wake and Trust Territories, not in Route 29, but 
in its trading area. 

An APL application to serve Guam, Midway and Wake 
was consolidated with, but later severed, from this pro¬ 
ceeding. 

Requests to serve these off-route areas raised issues 
under section 805(a), which presumably were settled by the 
Maritime Administrator in Docket (S-20 December 1950). 6 
This limits the proceeding to section 605(c), which pro¬ 
vides: 


2 The record contains 5,418 pages of testimony and approximately an 
equal volume of exhibits. 

* American President Lines, Ltd., States Steamship Company, States 
Marine Corporation, Isthmian Steamship Company, and American Mail 
Line, Ltd. American Mail intervened in opposition to PFEL’s original 
application for permission to call at Pacific Northwest ports and NEI 
ports, which application was withdrawn at the hearing. The remaining 
American-flag operators, American-Hawaiian Steamship Company, 
Isbrandtsen, and Sudden & Christenson did not intervene. 

4 PTL’s application does not mention Hawaii. Monthly calls at Honolulu 
were begun in July 1950. 

5 The Administrator ruled that steamship service between continental 

United States and Guam, Midway, and Wake was not “domestic inter- 
coastal or coastwise service” within the meaning of section 805(a). The 
ruling did not apply to Hawaii, Puerto Rico or Alaska. 
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“(1) No contract shall be made tinder this title with 
respect to a vessel to be operated on a service, ronte, 
or line served by citizens of the United States which 
would be in addition to the existing service, or services, 
unless the Commission shall determine after proper 
hearing of all parties that the service already provided 
by vessels of United States registry in such service, 
route, or line is inadequate, and that in the accomplish¬ 
ment of the purposes and policy of this Act additional 
vessels should be operated thereon; and (2) no contract 
shall be made with respect to a vessel operated or to be 
operated in a service, route, or line served by two or 
more citizens of the United States with vessels of 
United States registry, if the Commission shall deter¬ 
mine the effect of such a contract would be to give 
undue advantage or be unduly prejudicial, as between 
citizens of the United States, in the operation of vessels 
in competitive services, routes, or lines, unless follow¬ 
ing public hearing, due notice of which shall be given 
to each line serving the route, the Commission shall 
find that it is necessary to enter into such contract in 
order to provide adequate service by vessels of United 
States registry. The Commission, in determining for 
the purposes of this section whether services are com¬ 
petitive shall take into consideration the type, size, and 
speed of the vessels employed, whether passenger or 
cargo, or combination passenger and cargo, vessels, 
the ports or ranges between which they run, the charac¬ 
ter of cargo carried, and such other facts as it may deem 
proper.” (Numerals (1) and (2) inserted to aid con¬ 
venient reference.) 

90 The following preliminary facts will clarify the 
contentions of the parties and the evidence relating 
thereto: 

Carriers on Route 29 

1. PTL has maintained regular berth service exclusively 
on Service 2 since 1946. In 1949 it made 26 outbound sail¬ 
ings with its 5 owned ships and 5 with a chartered vessel, 
which has been redelivered. Sailings outbound have aver¬ 
aged 26 yearly during 1947-1949. Subsidized or not, it pro- 
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poses to confine future operations to Service 2, Guam and 
Hawaii. 

2. PFEL has maintained regular berth service since 1946 
on Service 2. In 1949 it made 58 outbound freighter sail¬ 
ings in Service 2 (the average during 1947-1949) with 10 or 
11 ships, 5 owned, others chartered, with frequent calls at 
Pacific Northwest ports; but 93% of its commercial cargo, 
49% of military, and 69% of all its cargo was shipped from 
California. PFEL also operates transpacific with fully 
refrigerated chartered vessels carrying military cargo 
primarily, calling at Pacific Northwest; and two other 
services.® 

3. APL, since 1938, has been the only subsidized operator 
on Route 29. It operates Service 2 with 5 owned freighters, 
and Passenger-Freight Service 1 with 3 chartered combina¬ 
tion passenger and freight ships, with 24-26 subsidized sail¬ 
ings yearly in each service. It provides additional Route 
29 service with combination vessels and freighters operated 
in its subsidized westbound Round-The-World service with 
24-26 sailings yearly, and its unsubsidized Atlantic-Straits 
freighter service on Trade Routes 17 with a maximum of 
13 sailings yearly. Sailings in its four services are inte¬ 
grated. 

4. Only PTL, PFEL and APL serve Route 29 as a whole. 
Their combined carryings in 1949 were 59% of total liner 
commercial cargo; other U. S.-flag lines carried 12%. 

5. Six other U. S.-flag lines furnish unsubsidized service 
to various ports of Route 29. American Mail provides 
homeward service to California from some Route 29 ports 

in connection with its subsidized operations on Trade 
91 Route 30. These carriers are devoted primarily to 
serving areas other than the California/Far East 
trade; and none serves Route 29 as a whole because they 
do not provide comprehensive port coverage or regular 
homeward transpacific sailings or because they return 
direct to the Pacific Northwest. 

6. States ’ headquarters are in the Pacific Northwest and 
its primary operations have been from there on Route 30. 
It first advertised commercial outbound California/Orient 

® Originally with 9 reefers, now 6. Other services are (1) Pacific Coast- 
Mediterranean and (2), Pacific Coast-Persian Gulf. 
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berth service in mid-1948, mainly to get an allocation of mili¬ 
tary cargo, pins one from Pacific Northwest ports. Its 
direct ontward sailings divide between California and 
Pacific Northwest, returning direct to Pacific Northwest, 
thence California for delivery of California cargo. States’ 
carryings of commercial liner cargo in 1949 amounted to 
about 3% of the total commercial liner traffic on the route. 
Its transpacific fleet was cut from 8 to 4 ships in 1950 be¬ 
cause of cargo scarcity. However, its witness Finnessey 
testified States would supply more ships if cargo offered. 

7. Isthmian’s operations on Route 29 are confined ap¬ 
proximately to its southern half, and originate and termi¬ 
nate at Atlantic destinations. 

8. States Marine serves Route 29 areas from Atlantic 
and Gulf ports via California and Pacific Northwest, pri¬ 
marily to Japan and secondarily to the Philippines. It 
carried no inbound cargo to California in 1949. 

9. American-Hawaiian serves primarily the Atlantic 
Coast and Gulf outbound and provided one homeward sail¬ 
ing to California in 1949. This line, Sudden & Christenson, 
and States Marine, operated on Route 29 in 1949 with a 
predominance of chartered tonnage, including Liberty ships 
except as to S&C. 

10. States, Isthmian, and States Marine, at one time or 
another, have either applied for a subsidy or indicated sub¬ 
sidy aid was necessary for long-range operation in foreign 

trade under the American flag. 

92 11. The table below, 7 showing 1949 carryings on 

7 Liner cargo carryings (in thousands of long tons) and sailings, in 
1949, on Trade Route 29, of lines other than PTL, PFEL and APL: 


OUTBOUND INBOUND 



(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) (8) 

(») 


Com. 

Percent 



Percent 


Percent 



A 

of Total 



of Total 


of Total 



M2. 

Carried 

M2. 

Com. 

Carried 

Sail's 

Com. Carried 

Sail's 

Titbnu'tn. 

. 30 

22 

0 

30 

22 

24 

5 6 

10 

States Marine. 

. 6S 

21 

37 

31 

24 

40 

0 

6 

States. 

. 89 

53 

52 

37 

52 

25 

0.8 

15 

A-H \ 

SAC /. 

American Mail. 

.. 57 


38 

19 


21 

3 

13 

0 


0 

0 


0 

20.4 

9 

Total. 

% of Total Route 

. 244 


127 

117 


110 

35 

7.4% 

53 

29 Canto. 

. 20% 


28.5% 14.8% 





Non.—The above table is a breakdown of line 10 of Table A. infra. 
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Route 29 of these six lines reveals either a concentra¬ 
tion on outbound traffic to the practical exclusion of in¬ 
bound traffic, or vice versa; a predominance of military 
cargo as to most lines; and the relatively small percentage 
of Route 29 cargo carried by lines serving the Atlantic and 
Gulf, which “top off” at California ports. 

12. There are 17 foreign-flag lines on the route. In 
1938 foreign lines obtained 76% of the total liner commer¬ 
cial traffic, 7 or 8 powerful Japanese lines dominating the 
trade. But in postwar years participation of foreign lines 
has been about 30%. Although their sailings increased 
during 1947-1949, their participation has remained almost 
constant at about 20% outbound and almost 50% inbound 
(See Table A, infra). 

13. Route 29 serves United States trade with countries 
of the Orient having a population over 600 millions. Major 
countries are Japan, the Philippines, and until recently, 
China. There are 16 foreign base ports, 39 lesser ports, 
and 42 outports requiring seasonal or occasional service. 
While California provides most traffic, the route serves a 
substantial hinterland and midwestern points. 

14. Table A below is designed to show conveniently (a) 
comparison of prewar and postwar liner traffic, (b) trend 
of postwar traffic, (c) commercial and military cargo carry¬ 
ings, (d) participation of foreign-flag lines versus U. S.-flag 
lines, (e) individual participation of U. S.-flag lines, (f) 
relation between outbound and inbound cargo, (g) data on 
sailings, and (h) to round out the traffic picture, non-liner, 
Hawaiian and Guam traffic. 


Liner Cargo Carryings (Commercial and Military) and Sailings on Trade Route 29 

(Thousands of Long Tons) 

Total Cargo—Outbound and Inbound Outbound Inbound 
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Applicants’ Statics as “Existing” Operators 

94 15. Both PTL and PFEL maintain that their individ¬ 

ual services are existing and established services, 
therefore are not in addition to the existing service, or ser¬ 
vices [section 605(c)], Therefore, the Board need not, as a 
prerequisite to a grant of subsidy, determine under the first 
part of 605(c), “That the service already provided by ves¬ 
sels of United States registry in such service, route, or line 
is inadequate. * ’ However, PTL contends that PFEL enjoys 
the status of “existing operator’* only to the extent PFEL 
operates owned vessels; that a charter operation is not an 
“existing” service, citing Docket S-4, Bloomfield S.S. Co .— 
Subsidy, Roide 15B, (1946) 3 U. S. M. C. 299. As indicated 
by findings in paragraphs 1 and 2, supra, the record demon¬ 
strates that both applicants are existing operators, at least 
as to their owned ships. Whether the issue of adequacy or 
inadequacy under the first part of 605(c) must be faced 
by PFEL as to its charter situation, or by both applicants 
under contentions advanced by APL 8 is reserved for the 
conclusions herein. 

Adequacy of Service 

16. PTL also contends that insofar as its application is 
concerned, no finding is required under the second part of 
605(c) relative to the need for subsidy to PTL for provision 
of adequate service, because no other U. S.-flag operator 
has shown that undue advantage to PTL or undue prejudice 
to such operator will result from a sudsidy granted PTL. 
Any such showing, PTL says, would be overcome by the 
proven necessity of entering into a contract with PTL to 
provide adequate service. 

17. PFEL’s position is similar as to its service and appli¬ 
cation. Contrawise, PTL argues that such findings are 
required under both parts of 605(c) to qualify PFEL for a 
subsidy on more than its 5 owned vessels. First, PFEL 

8 APL states that “For the Board to withdraw from public hearing the 
issue of adequacy of service on the basis of a dubious determination that 
an applicant is an ‘existing operator’ would be to nullify the value of the 
public hearing and deprive American citizens of the measure of protection 
Congress intended to afford to them in Section 605(c).” 
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is not an existing operator except as to its owned 
95 ships. Second, a subsidy on more than 5 would result 
in undue advantage to PFEL and undue prejudice to 

PTL. 

18. PTL measures adequacy requirements against its 
forecast that during the period of any subsidy contract, 
outbound commercial liner traffic on Route 29 will approxi¬ 
mate 1,350,000 tons annually. To insure adequate TJ. S.- 
flag service to carry a substantial portion of such traffic 
(PTL’s target is 65% to 70%), PTL thinks 15 vessels 
should be subsidized. That is, 5 vessels of APL already 
subsidized on Service 2, 5 owned by PTL and 5 owned and 
operated by PFEL when its application was filed. Subsi¬ 
dizing more would risk overtonnaging the trade and is not 
necessary to provide adequate service. 

19. As indicated above PFEL does not consider that the 
question of adequacy is reached in this proceeding. If so, 
then the only question as to PFEL’s application is whether 
its opponents (APL and States) render adequate service 
without the aid of PFEL. In any event, PFEL insists that 
without its services, inadequacy would exist as a matter of 
fact regardless of what standard is used.® PFEL forecasts 
an annual movement of 1,800,000 tons of liner traffic out¬ 
bound, to develop within the next two or three years, of 
which American-flag lines should carry 70%. According to 
PFEL this estimate, or even PTL’s lower figure, would 
justify subsidizing up to 21 vessels with 110 sailings yearly, 
5 vessels each for APL and PTL, and 10 or 11 for PFEL. 

20. Counsel for both applicants, and counsel for the Board 
disparage any suggestion that APL should be chosen 
instrument on Route 29 for the asserted reason that APL, 
either alone or in conjunction with other American-flag 
operators, cannot provide adequate service on Route 29 
without the services provided by either or both applicants. 

21. APL is operating services recommended by the Trade 
Routes Committee of the former Maritime Commission, 

9 Standards mentioned by PFEL are: (1) physical volume; (2) out¬ 
bound or homebound service; (3) port coverage; (4) frequency of service; 
(5) ability to get the business; and (6) long-range assurance of service 
in good times and bad. 
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and insists, together with American Mail and States, 
96 that no additional subsidies may be granted unless 
existing services are found inadequate, since the over¬ 
riding consideration is adequacy of service to accomplish 
the purposes and policy of the 1936 Act. AJPL and States 
assert that existing service is more than adequate; in fact 
Route 29 is becoming dangerously overtonnaged in view of 
the sharp drop in commercial traffic beginning in mid-1929. 
In any event, additional subsidies are not necessary because 
APL and States are able and willing to supply any deficiency 
in service; applicants have not shown financial need for sub¬ 
sidy ; and U. S.-flag lines carry 80% of outbound and 50% of 
inbound cargo on Route 29, which far exceeds the target of 
50% which APL regards as a reasonable minimum for U. S.- 
flag participation. 

22. APL seeks to discredit any forecast of substantially 
increased traffic on Route 29, emphasizing conditions such 
as the dollar shortage, exhaustion of TJ. S. grants, credits 
and loans, and unfavorable political developments in the Far 
East which tend to discourage future traffic prospects. Its 
forecast ranges between 800,000 tons as a minimum and 

I, 070,827 tons as a maximum figure attainable under the 
most ideal economic and political conditions. 

Evidence bearing upon the question of adequacy (and to a 
considerable extent, advantage and prejudice) relates gen¬ 
erally to traffic prospects and forecasts, the proper target 
for U. S.-flag participation, and the lifting capacities of 
U. S.-flag vessels on Route 29, which will be discussed in that 
order. 

(a) Trade and Traffic Prospects; Forecasts. 

23. Dry cargo trade between the United States and the 
Far East has increased in volume from 1922 to World War 

II. Postwar statistics are not of record. Although the 
Pacific coast district has not shared in the absolute gain, 
there is evidence that its share is increasing. Thus, Califor¬ 
nia’s participation in total United States outbound liner and 
non-liner commercial cargo to Route 29 destinations 
increased from 19% in 1938 to 30% in 1949, although it 
declined to 23% in the first quarter of 1950. Factors which 
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is not an existing operator except as to its owned 
95 ships. Second, a subsidy on more than 5 would result 
in undue advantage to PFEL and undue prejudice to 

PTL. 

18. PTL measures adequacy requirements against its 
forecast that during the period of any subsidy contract, 
outbound commercial liner traffic on Route 29 will approxi¬ 
mate 1,350,000 tons annually. To insure adequate U. S.- 
flag service to carry a substantial portion of such traffic 
(PTL’s target is 65% to 70%), PTL thinks 15 vessels 
should be subsidized. That is, 5 vessels of APL already 
subsidized on Service 2, 5 owned by PTL and 5 owned and 
operated by PFEL when its application was filed. Subsi¬ 
dizing more would risk overtonnaging the trade and is not 
necessary to provide adequate service. 

19. As indicated above PFEL does not consider that the 
question of adequacy is reached in this proceeding. If so, 
then the only question as to PFEL’s application is whether 
its opponents (APL and States) render adequate service 
without the aid of PFEL. In any event, PFEL insists that 
without its services, inadequacy would exist as a matter of 
fact regardless of what standard is used.® PFEL forecasts 
an annual movement of 1,800,000 tons of liner traffic out¬ 
bound, to develop within the next two or three years, of 
which American-flag lines should carry 70%. According to 
PFEL this estimate, or even PTL’s lower figure, would 
justify subsidizing up to 21 vessels with 110 sailings yearly, 
5 vessels each for APL and PTL, and 10 or 11 for PFEL. 

20. Counsel for both applicants, and counsel for the Board 
disparage any suggestion that APL should be chosen 
instrument on Route 29 for the asserted reason that APL, 
either alone or in conjunction with other American-flag 
operators, cannot provide adequate service on Route 29 
without the services provided by either or both applicants. 

21. APL is operating services recommended by the Trade 
Routes Committee of the former Maritime Commission, 

9 Standards mentioned by PFEL are: (1) physical volume; (2) out¬ 
bound or homebound service; (3) port coverage; (4) frequency of service; 
(5) ability to get the business; and (6) long-range assurance of service 
in good times and bad. 
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and insists, together with American Mail and States, 
96 that no additional subsidies may be granted unless 
existing services are found inadequate, since the over¬ 
riding consideration is adequacy of service to accomplish 
the purposes and policy of the 1936 Act. AJPL and States 
assert that existing service is more than adequate; in fact 
Route 29 is becoming dangerously overtonnaged in view of 
the sharp drop in commercial traffic beginning in mid-1929. 
In any event, additional subsidies are not necessary because 
APL and States are able and willing to supply any deficiency 
in service; applicants have not shown financial need for sub¬ 
sidy ; and U. S.-flag lines carry 80% of outbound and 50% of 
inbound cargo on Route 29, which far exceeds the target of 
50% which APL regards as a reasonable minimum for U. S.- 
flag participation. 

22. APL seeks to discredit any forecast of substantially 
increased traffic on Route 29, emphasizing conditions such 
as the dollar shortage, exhaustion of U. S. grants, credits 
and loans, and unfavorable political developments in the Far 
East which tend to discourage future traffic prospects. Its 
forecast ranges between 800,000 tons as a minimum and 

I, 070,827 tons as a maximum figure attainable under the 
most ideal economic and political conditions. 

Evidence bearing upon the question of adequacy (and to a 
considerable extent, advantage and prejudice) relates gen¬ 
erally to traffic prospects and forecasts, the proper target 
for U. S.-flag participation, and the lifting capacities of 
U. S.-flag vessels on Route 29, which will be discussed in that 
order. 

(a) Trade and Traffic Prospects; Forecasts. 

23. Dry cargo trade between the United States and the 
Far East has increased in volume from 1922 to World War 

II. Postwar statistics are not of record. Although the 
Pacific coast district has not shared in the absolute gain, 
there is evidence that its share is increasing. Thus, Califor¬ 
nia’s participation in total United States outbound liner and 
non-liner commercial cargo to Route 29 destinations 
increased from 19% in 1938 to 30% in 1949, although it 
declined to 23% in the first quarter of 1950. Factors which 
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should contribute to the continued increase of California’s 
share in this traffic are the significant growth of its 

97 industry and population; 10 its improved labor rela¬ 
tions which should result in the gradual restoration 

of traffic which has been diverted by labor disturbances to 
other ranges; its advantage in distance to the Orient which 
means a saving of two to three weeks in voyage time; and 
the elimination of so-called “nuisance” charges on overland 
cargo and unfavorable rate relationships 11 with competing 
Eastern and Gulf coast origins—problems which applicants 
believe are in a fair prospect of solution. 

24. The major influences on future United States-Far 
East trade are (l)the political situation in the Orient, (2) the 
dollar shortage, (3) United States grants, credits and loans, 
and (4) the Point Four and similar programs. 

25. The political situation is so fluid as to make a short¬ 
term appraisal of conditions useless. It seems certain, 
however, that recent political events have made it more 
probable that the United States will continue to furnish 
military and economic aid to bolster the political and eco¬ 
nomic structures of Far Eastern countries resisting Com¬ 
munism, such as Formosa, Indo-China, Siam, the Philip¬ 
pines, and Japan. This is undoubtedly true as to Japan and 
the Philippines, which are the most important countries from 
the standpoint of trade and traffic on Route 29. 

26. The current political situation adversely affects com¬ 
mercial traffic, the loss of which probably will be compen¬ 
sated by military traffic. But Mr. Carl E. McDowell, ex¬ 
steamship company official and Associate Professor of For¬ 
eign Trade at Stanford University, testified on behalf of 
PTL that the present confusion is the signpost of a new era 
of nationalism which, in the long range, will bring political 

stability and tremendous economic developments in 

98 the Far East. However, Dr. J. B. Condliffe, Profes- 


10 Population increased 53% between 1940 and 1949, and a 40% 
increase is predicted within the next 10 years. Between 1945 and 1949, 
over one billion dollars worth of new factories were built in California. 

11 Out of 365 representative items, the California short-haul shipper 
pays a higher transportation cost than the East coast long-haul shipper 
on 94 items. In the past, Pacific coast rate reductions have been met 
by Atlantic coast carriers on competitive commodities. 
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sor of Economics at the University of California, and 
one of APL’s economist witnesses, believes that recent 
political developments in Korea, China, and the Philippines 
point to even greater obstacles to economic development and 
expansion of foreign trade in those countries; that domestic 
inflation and the persistent shortage of dollar exchange con¬ 
tinue to plague all of the countries of the Far East; and that 
except as to Korea, the volume of United States aid to the 
area is diminishing rapidly, and United States private capi¬ 
tal has shown no inclination to fill this gap. 

27. The Orient has a need for more exports from the 
United States which cannot be converted into an effective 
demand until it acquires more dollars. This depends on 
the continuing ability of Far Eastern countries to expand 
exports which may be sold for dollars, and the materializa¬ 
tion of United States or private aid or dollar-producing 
developments. 

28. Circumstances which may diminish the trade gap and 
dollar difficulties in the near future are (1) increased pro¬ 
duction of foodstuffs releasing exchange for buying goods 
for development and recovery, (2) greater dollar balances 
in certain countries from the elimination of payment of 
“colonial dues” to colonial powers in Europe, (3) need of 
American industry for raw materials produced in Asia, and 
(4) financial assistance by the United States. 

29. United States grants, credits and aids to Far Eastern 
countries have amounted to over $5 billion in the postwar 
period through September 1948. U. S. grants and credits 
utilized by the Far East (other than China) have ranged 
from $391 million in 1946 to $777 million in 1949. The 
(Bell) Economic Survey Mission to the Philippines made 
recommendations for a loan to that country of $250 million 
over a period of five years. 12 

30. Increasing production of export commodities in Japan 
and the Philippines indicates substantial prospects of im¬ 
provement of the dollar-shortage problem. Accord- 


12 The Bell report states that greater difficulty probably will be experi¬ 
enced by the Philippines in the future in paying for imports, and that 
the volume of exports can be expected to grow only gradually. 
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99 ing to the Gray Report, 13 Japan may be self-support¬ 
ing and may possess substantial dollar and commodity 
reserves by fiscal year 1952 with a continuation of present 
favorable trends. Production in 1950 of Philippine dollar- 
producing exports such as copra, abaca, and sugar shows a 
substantial increase over 1949. Philippine import restric¬ 
tions have been lifted on a number of essential commodities. 
However, the Bell Report states that unless foreign ex¬ 
change receipts are increased or excessive dependence on 
imports decreased, import and exchange controls will have 
to become even more restrictive. 

31. The “Point Four” program, authorized in the For¬ 
eign Economic Aid Bill of 1950, is designed as a long-term 
program to assist undeveloped areas to develop their eco¬ 
nomic resources. If successful in the Far Eastern countries, 
this program would serve to increase their capacity for 
international trade, enlarge the supply of certain raw ma¬ 
terials which the United States must import, and create an 
extensive market for the profitable investment of American 
capital. 

32. Shipper witnesses testifying for applicants reflect 
optimism toward the long-term prospects for Route 29, 
hopefulness of outlook expressed by Professor McDowell, 14 
desire for favorable rate differentials, recognition of prob¬ 
ability of increased California participation in Far Eastern 
trade through stability of labor-management relations, and 
support of competition between transpacific operators. Ship¬ 
per witnesses for APL emphasized the present discouraging 
condition of Far Eastern trade due largely to trade restric¬ 
tions and dollar shortage, and expressed restrained opti¬ 
mism respecting the future. 

33. PFEL’s forecast of 1,800,000 tons of outbound liner 
traffic is based on the assumption of an increase of 50% in 


13 Gray, Report to the President on Foreign Economic Policies. 

14 Underlying his forecast, infra, was this central thought: “A basic 
assumption has been this: Where doubt could exist as to whether world 
trade will grow or decline over the years ahead, the assumption is made 
that the hopefulness in outlook represented by business ventures such as 
that of Pacific Transport Lines is the key factor in determining whether 
trade will grow.” 
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United States exports to the Far East over prewar 
100 volume, 15 and that California's share thereof will rise 
to 40%. Liner traffic in 1948 on all routes had in¬ 
creased 43% over prewar. Mr. Donald J. O'Connor, a con¬ 
sulting economist and PFEL's economist witness, testified 
that in the past United States foreign trade has ranged 
between 4% and 8% of the United States Gross National 
Product, which has risen over 100% since 1938. The United 
States Index of Industrial Production has increased about 
70% since 1939. By way of illustration, witness O’Connor 
projected a movement of 696 million tons of United States 
trade with the East if it were raised only to the depressed 
level of United States trade with Puerto Rico. While wit¬ 
ness Wagner, PFEL's vice-president and general manager 
(who made the above traffic forecast), thought the achieve¬ 
ment of this figure to be somewhat fantastic, he testified 
nonetheless that a small increase in the standard of living 
in Oriental countries would increase United States exports 
tremendously. 

34. PTL's forecast of 1,350,000 tons of outbound liner 
traffic, made by witness Pennington, its vice-president, is 
predicated on the 1949 movement of about 800,000 tons; plus 
250,000 tons of Government military and civilian aid cargo 
(called “military" or “Government" herein) converted to 
commercial cargo ; ie 50,000 tons to be converted from non- 
liner cargo; and 250,000 tons of new traffic to reflect growth 
factors such as relocated, regained, and newly developed 
traffic from favorable rate differentials and new industries, 
growth of population in California, and improved labor- 
management relations. Professor McDowell, the only econ¬ 
omist witness who translated his opinions concerning traf¬ 
fic potentials into a tonnage forecast, projected a movement 
between the 813,000 tons of commercial liner and non-liner 
cargo in 1938 and 1,372,000 tons he forecasted for 1949, 

15 The President's Advisory Committee on The Merchant Marine, and 
The Postwar Outlook for American Shipping, (1946) indicated a sub¬ 
stantial increase over prewar levels, the latter up to 50-60%. 

16 PTL derives a figure of 266,742 tons (claimed to be convertible) 
which represents Defense Department liner cargo moving through Cali¬ 
fornia ports to Far East in 1949, including only commodities which 
moved prewar. 





based on liner and non-liner cargo moving in the first 
101 half of 1949. He made no allowance for converted 
Government cargo. Excluding non-liner cargo from 
the 1,372,000 ton estimate on basis of the 1938 non-liner 
percentage (22%) and including 250,000 tons for converted 
Government cargo gives 1,320,160 tons, compared with the 
Pennington forecast of 1,350,000 tons, in which McDowell 
later concurred. 17 These forecasts are for a period of 10 
years, the witnesses indicating uncertainty as to commer¬ 
cial cargo for a short-range—perhaps four years—which 
leads PTL to urge the unwisdom of subsidizing more than 
15 vessels now. But witnesses McDowell and Wagner 
thought that military traffic would compensate any decline 
in commercial traffic. 

35. APL’s maximum forecast of 1,070,827 tons, by Wit¬ 
ness Holmes is based on 1949 outbound liner commercial 
cargo (790,000 tons) plus 25% of 1949 liner military cargo 
to be converted to commercial, 18 increased by a growth 
factor applied to the 1949 base of 3^2% per annum for five 
years. This factor (3*£%-4%) was developed by another 
economist witness for APL—*Dr. A. Eugene Staley, Re¬ 
search Associate with the Hoover Institute and Library of 
Stanford University and with The Stanford Research In¬ 
stitute. APL’s minimum forecast of 800,000 tons is based 
on the prewar (1938) movement of outbound liner and non- 
liner commercial traffic. In justification thereof, APL 
points out that the 1938 volume of outbound liner cargo 
(637,000 tons) has been exceeded only slightly by the aver¬ 
age postwar tonnage of 650,000 tons, excluding non-recur¬ 
ring traffic. 1 ® APL’s appraisal of the future outlook 

17 These estimates make no allowance for Guam, Hawaii, or non-con¬ 
vertible military cargo; and no deduction is made from 1849 carryings 
of 125,000 tons of non-recurring iron ore traffic to Japan. 

18 Subsequent to this forecast, APL figured that only 8% of military 
cargo is convertible. It excluded from the 1949 military movement to 
Japan, grain and coal which rarely moved prewar; also cargo for troop 
support. 

19 No allowance is made for Guam traffic, for continued shipments of 
military or Government cargo, or for conversion of non-liner to com¬ 
mercial liner cargo. In Docket S-7, U. S. Lines Co .— Subsidy, Routes 29, 
etc., (1947) 3 XT. S. M. C. 325, APL’s executive vice-president Buckley 
predicted, in 1946, an average postwar minimum of 1,250,000 tons for 
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102 on Route 29 is keynoted by the following expression 
of Dr. Condliffe: 

“The present situation and immediate outlook of 
Transpacific trade is discouraging to all who are inter¬ 
ested in the economic development of the Oriental coun¬ 
tries and in the contribution that the United States 
might make to their political stability and economic 
prosperity.’’ 

36. APL claims this appraisal is already being con¬ 
firmed. Carrying of outbound liner commercial cargo in the 
last half of 1949 were 15% below those in the first half. In 
the first quarter of 1950 traffic dropped 61% below that of 
the comparable period of 1949; 20 and the liner military cargo 
was down 59% below the comparable periods of 1948 and 

1949. The major factor in the slump of the Philippine move¬ 
ment apparently was the imposition of rigid import re¬ 
strictions by the Philippine government, which have been 
relaxed somewhat. Ending of the iron ore movement prob¬ 
ably contributed largely to the Japanese decline. This 
trend apparently was reversed during the third quarter of 

1950, when total U.S. dry cargo liner commercial outbound 
traffic on Route 29 increased to 97% of the volume in the 
comparable period in 1949. 21 Official notice is taken that 
military traffic has recovered in view of the Korean situa¬ 
tion. 

37. Inbound commercial cargo also fell off in the first 
quarter of 1950, about 5%, but total U.S. dry cargo liner 
commercial traffic during the third quarter was slightly 
higher than in the comparable period of 1949. 21 

(b) Target for United States-Flag Participation on 
Route 29. 

38. PFEL’s target for U.S.-Flag participation in out¬ 
bound commercial liner traffic is 70%. The Magnuson Re¬ 


dry cargo ships, including deep tank liquid cargo. Also, APL’s vice- 
president in charge of traffic, Varcoe, testifying in 1949, predicted a 
tremendous increase in traffic to Japan and China, (Docket S-17, Am. 
Pres. Lines, Ltd.,—Unsubsidised Operation, Route 17, 3 F. M. B. 449). 

20 The reduction to Japan was 89.7% and to the Philippines, 36.1%. 

21 Census Releases FT 973-E and FT 973-L 
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port, in commenting on the declaration of policy in the 1936 
Act calling for a merchant marine sufficient to carry “a sub- 
/ stantial portion’ 7 of our foreign commerce, stated that * ‘ It 7 s 

reasonable to conclude, therefore, that a goal of 50 percent 
in the essential trade routes is sufficiently definitive of the 
term * substantial portion.’ 7722 PFEL takes this to 
103 mean that a “substantial” portion is a composite 
overall participation of 50% in all trade routes. It 
points out that participation in foreign trade has declined 
from a postwar high of 67.5% in the first 6 months of 1946 to 
40% in 1949. Foreign-flag lines dominate certain other 
trade routes and may continue to do so; therefore, the target 
in transpacific trades, where U.S.-flag lines are dominant, 
must be substantially higher than 50% to achieve that per¬ 
centage as an overall target. 

39. The Trade Routes Committee in 1945 projected a 
target for Route 29 of 62% of total liner and non-liner 
cargo, 23 which PFEL regards as unduly conservative com¬ 
pared with actual participation in 1947-1949 of about 70% 
of total liner commercial cargo, 80% outbound and slightly 
over 50% inbound (56% inbound in 1949). 

40. U.S.-flag participation in total outbound liner-non¬ 
liner commercial cargo on Route 29 was only 54.7% in the 
first 6 months of 1949, a drop from 76.5% during the same 
period in 1948. This denotes a sizeable increase in the 
participation of foreign-flag lines in non-liner cargo, which 
rose to 90% of outbound and 94% of inbound cargo in the 
first half of 1949. PFEL urges that present U.S.-flag par¬ 
ticipation in the aggregate commercial liner cargo should 
be maintained as a minimum to overcome the deficiency in 
non-liner cargo. 

41. Assuming U.S.-flag participation of 65% in the esti¬ 
mated future outbound liner tonnage forecast by PFEL, 
PTL, and APL, respectively, and 45% participation in 


22 Merchant Marine Study and Investigation, pursuant to S. Res. 50, 
81st Congress? page 30. 

23 The Committee’s outbound target generally was 50%, except it was 
65% to Japan. In 1938, liner and non-liner traffic outbound totaled 813,400 
tons—78% liner and 22% non-liner; inbound it was 349,600 tons—81% 
liner and 19% non-liner. The Committee projected U. S.-flag carryings 
of 483,000 tons outbound and 274,000 tons inbound—total, 757,000 tons. 
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future inbound liner tonnage of 600,000 24 tons, PFEL fig¬ 
ures that aggregate U.S.-flag participation would range 
from 58% to 60%. Overall U.S.-flag participation drops 
to 51%-52% if estimated non-liner cargo is added to 
104 the above forecasts. 25 These calculations demon¬ 
strate that a 65% outbound liner target will produce 
over-all participation just slightly above 50%, and indicates 
to PFEL that the target should be set substantially higher 
than 65% io achieve U.S.-flag predominance or adequacy 
of service. 

42. PTL’s target for U.S.-flag participation in outbound 
liner commercial traffic is 65%-70%, 26 which it considers 
reasonable and obtained in view of present participation 
of about 80%. It regards a “substantial” portion as not 
less than 50% over all. However, PTL notes that as to 
total dry cargo, U.S.-flag vessels in 1949 carried only 44% 
of exports and 48.3% of imports in liner vessels, and 39.1% 
and 41.5%, respectively, in liner and non-liner vessels. 27 

43. APL’s target is 50% as a minimum. It refers to a 
50% goal established by Congress in the Economic Coopera¬ 
tion Act and by the former Maritime Commission in each 
essential trade report issued; also to the fact that Congress 
substituted the words “substantial portion” for “50%” in 
the final draft of the 1936 Act. APL witness Buckley con¬ 
ceded that participation of 60%-80% would be desirable if 
obtainable, but APL counsel argue that there is no justifica¬ 
tion for additional subsidies unless there is a threat to 
maintenance of at least 50% participation. 

(c) Lifting Capacities of United States-Flag Vessels. 

44. Lifting capacities of U.S.-Flag vessels for Route 29 
cargo were submitted by PTL and APL. These capacities, 

24 Postwar, inbound tonnage has averaged only 426,000 tons and U. S.- 
fiag participation therein has averaged slightly over 50%. 

25 On basis of (1) a target of 65% outbound and 45% inbound, (2) 
that non-liner cargo is 25% of liner, and (3) that U. S.-flag participation 
in non-liner cargo is 25%. 

26 PTL’s actual target figures 63.6%, allowing 15% for free space and 
using an 80 cubic feet stowage factor; and 76.8% allowing for no free 
space and using 75 cubic feet stowage factor. Originally, PTL’s target 
was about 65% to 75% (PTL opening brief, p. 132). 

27 Magnuson Report, p. 234, Table XIY-D. 
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of outbound sailings, various adjustments suggested 
therein by the parties, and the percentage capacity is of 
PTL’s forecast of potential cargo (Col. 3, Groups I, II and 
III) and of 1949 carryings (Col. 3, Group IV) are shown 
in Table B below: 

105 TABLE B 


Estimate* of Outbound Lifting Capacities of United States-Flag Vessels on Trade Route 29 

(1) (2) (3) 

Percent of PTL'3 


I. PTL’s estimate* 

1. Full capacity (incl. 26 PFEL sailings). 

2. 85% capacity. 

3. Full capacity less PTL. 

4. 85% capacity less PTL. 

Capacity 
(Long Tons) 

... 993,852 

... 844,774 

... 745,212 

633.430 

Forecast of 
1,350,000 tons 

63^ 

55% 

47% 

II. PFEL's revision of PTL estimate** 

5. Full capacity (incl. 52 PFEL sailings). 

6. 85% capacity. 

... 843.000 

... 719,000 

62% 

53% 

III. APL’s revision of PTL estimate • 

7. Full capacity (incl. 52 PFEL sailings). 

8. Full capacity leas PTL. 

9. Full capacity plus 6 PFEL reefers. 

10. Line 9 less PTL. 

... 1,256,414 
... 1,007.774 
... 1,393.761 
... 1,145.121 

75% 

85% 

IV. APL’s estimate of 1949 capacity 1 * 

11. Full capacity (all sailings).. 

12. Full capacity less PFEL (non-reefer). 

13. Line 12 at 77% capacity. 

14. Full capacity leas PTL. 

15. Line 14 at 79T capacity. 

16. Full capacity leas proposed subsidized services of 

PTL and PFEL (non-reefer). 

.. 1.321.663 
.. 1,107.770 
.. 852.983 

.. 1.080.385 
853.504 

... 866.492 

See Vote' 

79% 

50% 

52% 


» Includes capacity (1) of 5 PTL ships, 30 sailings yearly (248,640 tons), stowage factor 80 cu. ft., 
(2) of APL’s combined services devoted to Route 29. as estimated by APL (299.374 tons), (3) of 
PFEL's 5 owned vessels. tailing*, stowage factor 80 cu. ft. (175,838 tons). (4) of other U.S.-flag 
lines (270,000 tons) figured at 20% of PTL’s long-range estimate, because in 1949 they carried 
20% of total outbound liner commercial and military cargo. 

>> Based on PTL’s estimate plus 26 PFEL sailings (175,838 tons): less 100,000 tons for APL 
because of assumed reduced sailings and present use of smaller ships; leas 25,000 tons by allowing 
PTL only 26 sailings, and increasing its free space; less 200,000 tons for other lines. 

• Based on PTL’s estimate plus 26 PFEL sailings (175,838 tons); plus additional capacity for 
other U.S.-flag lines, or difference between 270,000 tons and 356,724. Capacity of PFEL reefers 
added in line 9. 

4 Includes capacity of all sailings, including 9 PFEL reefer ships, and no allowance for free space. 

• Percentages in column (3). lines 12-16, represent portion of 1949 commercial cargo which 
could be carried by capacities in column (1) after providing for all 1949 military cargo. 

106 45. Inbound lifting capacity estimated by PTL at 

about 680,000 tons, exceeds inbound tonnage moving 
in 1949 by 208,000 tons. APL estimates inbound capacity in 
1949 at 1,030,814. 28 After eliminating the combined capaci¬ 
ties of PTL and PFEL (non-reefer) from this estimate, 
sufficient space would remain to carry 1949 inbound cargo 
with free space of 15%. 


28 Differences between inbound estimates of PTL and APL are accounted 
for largely by the latter's inclusion of PFEL’s reefer space (188,230 
tons) and full capacity of other U. S.-flag lines (179,232 tons) instead 
of their actual carryings in 1949 (35,000 tons). APL and lines other 
than applicants carried only 25% of inbound liner traffic in 1949. 
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(d) Summary as to Capacity. 

46. PFEL criticizes the capacity allowed for “other 
U.S.-flag lines” because they concentrate primarily on mili¬ 
tary cargo, fail to cover the whole route, some only “top¬ 
ping-off” at California ports, and because PFEL assumes 
that they cannot operate long range without subsidy aid. 
APL’s allowance exceeds carryings of these lines in 1949 
by 113,000 tons—commercial and military, and by 240,000 
tons—commercial only. APL included the capacity of 
PFEL’s reefer 9 ships although only 6 are now in use, and 
they are devoted mainly to military cargo and according to 
PFEL, the operation is not permanent. PFEL is also criti¬ 
cal of PTL’s use of 85% capacity, whereas in 1949 PTL 
operated at only 73% capacity, and admitted in its applica¬ 
tion it could operate profitably at 62% capacity. PTL made 
no allowance for Hawaiian traffic, assuming it would occupy 
free space only, but indicated it would supply more tonnage 
therefor if necessary. 

47. PTL’s calculations in Table B, Group I, show that 
outbound lifting capacity of U.S.-flag lines on Route 29 per¬ 
mits a participation in potential traffic of 63%-74% at 85% 
capacity and 100% capacity, respectively. This range co¬ 
incides substantially with PTL’s target. Without PTL, 
participation would be 55% at full capacity and 47% at 
85% capacity. Thus, PTL argues that its services are re¬ 
quired to provide adequate service. 

48. Assuming the correctness of PTL’s estimate, PFEL 
increases it to reflect 52 PFEL sailings. This provides 

space at 85% capacity for 74% of PTL’s forecast, a 
107 maximum target which PTL originally approved 

(Footnote 26). However, if PTL’s figures are re¬ 
vised downward according to PFEL’s adjustments (Table 
B, Group II), U.S.-flag participation drops to 62% at full 
capacity and 53% at 85% capacity—with 52 PFEL sailings. 
Therefore, PFEL contends that under either appraisal of 
PTL’s estimate, adequacy requirements demand 52 PFEL 
sailings. 

49. APL points out that PTL’s own computation in line 3 
of Table B shows that without PTL’s services, U.S.-flag par¬ 
ticipation (of 55%) would still be well over a substantial 
portion. APL’s upward revision of PTL’s estimates in 


32 


Table B, Group III, increases participation to 75% and 
85%, with PTL eliminated. However, allowing 15% for 
free space would reduce the above percentages to 47%, 61%, 
and 69%, respectively. APL’s own estimate of carrying 
capacity in Table B, group IV, reveals that U.S.-flag lines 
other than PFEL or PTL, individually, could carry 83% 
and 79%, respectively, of 1949 outbound liner commercial 
cargo, plus 100% of military cargo (lines 12 and 14); and 
without both applicants, 52% of commercial and 100% of 
military (line 16). The latter capacity (866,492 tons) is 
80% of APL’s maximum traffic forecast. 

50. As stated, APL’s calculation of lifting capacity in¬ 
cludes that of PFEL’s reefer ships. Eliminating these, 
along with applicants freighter services, reduces APL’s esti¬ 
mate to 660,000 tons, which is equivalent to the annual com¬ 
mercial movement assumed by APL witness Buckley. This 
capacity would be sufficient to carry the average volume of 
postwar outbound commercial cargo (650,000 tons), except¬ 
ing nonrecurring iron ore traffic in 1949. APL concedes 
that 660,000 tons capacity would not accommodate the addi¬ 
tional military cargo in 1949 of 445,000 tons. When asked if 
adequate service was presently being supplied exclusive of 
both applicants, witness Buckley said: “It is not being done 
now because they are in this service. ... If their services 
were withdrawn, . . . APL with the other American 
lines could supply the shipper service.’’ But he stated that 
APL was able and willing to supply additional ship tonnage. 
So did States’ witness. The testimony is not clear as to 
whether APL would do this on an unsubsidized basis. Ap¬ 
parently it would do so for a short period, but would request 
a subsidy for additional vessels on a long-range basis. 
108 51. The tabulation below 2 ® shows the percentage 
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Total 

% 

Commercial 

Cargo 

Total Commercial 

% 

& Government 
Cargo 

Inbound 

% 

Cargo 

Only 

PFEL (including reefers) 

26 

28 

20 

PTL 

11 

15 

11 


— 

— 

— 

Total 

Other U. S.-flag carriers 

37 

43 

31 

(incl. APL) 

34 

36 

25 

Foreign-flag carriers 

29 

21 

44 
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of liner traffic on Route 29 carried by the applicants, the 
8 other U.S.-flag lines, and all the foreign-flag carriers in 
1949. PTL and PFEL (freighter) combined carried 34% of 
outbound liner cargo with 89 sailings; all services of APL 
carried 22% with 91 sailings; and APL’s transpacific 
freighter service carried 13% with 27 sailings. To handle the 
cargo moved by applicants in 1949, excluding cargo on 
PFEL’s reefer ships, APL would have had to supply space 
for 421,000 tons of additional outbound commercial and 
military cargo (229,000 PFEL plus 192,000 PTL), or for 
278,000 tons of additional outbound commercial cargo (197,- 
000 PFEL plus 81,000 PTL). The latter figure alone ex¬ 
ceeds APL’s total outbound carryings by 81,000 tons and its 
transpacific freighter carryings by 174,000 tons (Table A, 
supra). 

52. In order to handle applicants 1949 outbound freighter 
carryings in addition to their own, APL and the other U.S.- 
flag lines, with carrying capacity of 660,000 tons (par. 50), 
would have had to supply space for 268,000 tons of addi¬ 
tional commercial and military cargo, or for 125,000 tons of 
additional commercial cargo. 

53. Again, in order to handle applicants 1949 outbound 
freighter carryings in addition to their own, APL and the 
other U.S.-flag lines, with their capacity as estimated by 
PTL (Table B, footnote a), would have had to supply space 
for 358,000 tons of additional commercial and military cargo 
or for 215,000 tons of additional commercial cargo at 100% 
capacity. PFEL estimates that the total effective outbound 
capacity of all U.S.-flag lines other than applicants will be 
less than 300,000 tons in 1950. This would not accommodate 
the volume of their own 1949 carryings, let alone provide 

for prospective carryings of applicants. 

109 54. APL is operating the services on Route 29 

recommended by the Trade Routes Committee. How¬ 
ever, its capacity admittedly is some 85,000 tons short of the 
recommended capacity of 384,600 tons. 30 In view of APL’s 
position that the services on Route 29 are adequate, and that 
additional subsidies are unwarranted, applicants regard as 

30 According to PFEL’s estimate of APL’s 1950 capacity (206,000 tons) 
the shortage would be 178,600 tons. 
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admissions against interest two requests made by APL 
during the hearing for an enlargement of its subsidized 
operations on Route 29. On the opening day of the hearing 
APL announced its request for an increase on Service 2 from 
5 to 9 C-3 ships and 47-57 sailings per year. This request 
was suspended later at APL’s request, but not withdrawn. 
Again in May 1950, APL requested an increase to 29 in the 
maximum number of sailings in Service 2. 

(e) Alleged Overtormage; Port Coverage; Frequency of 
Sailings. 

55. In order to demonstrate an excess of U.S.-flag service 
on Route 29, as well as the alleged adverse effect of appli¬ 
cants’ competition, APL refers to its declining participation 
in the trade. Its sailings outbound were reduced from 115 
in 1947 to 97 in 1948, to 91 in 1949, and its outbound com¬ 
mercial cargo dropped from 281,000 tons or 41% of the 
total in 1947, to 216,000 tons or 33% in 1948, to 200,000 tons 
or 24% in 1949. 51 During this period cargo volume was 
increasing; sailings and carryings of other U.S.-flag lines, 
including those of applicants, were increasing; but the 
participation in total outbound cargo of U.S.-flag lines 
versus foreign-flag lines remained almost constant (see 
Table A). APL attributes this loss of traffic to applicants’ 
competition. It observed that the chief competition on 
Route 29 is not with foreign lines (which have not been able 
to secure more than about 30% of total commercial traffic 
in postwar years, as against 76% prewar), but between 
U.S.-flag lines, and that it is not the purpose of a subsidy to 
support or perpetuate such competition. It is not im¬ 
probable that in 1948 applicants gained traffic at APL’s 
expense because, while all other lines lost, applicants 
110 gained slightly more than APL lost. On the other 
hand, APL’s slump that year may be attributable to 
the 95-day maritime strike on the West Coast during the 
last half of 1948 which undoubtedly caused the reduction in 
sailings made during that period. The reduction of 50% in 
its transpacific service was not restored in 1949. Conceiv- 

51 These figures include cargo to Hawaii and Guam. 
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ably, all or a substantial part of APL’s loss in 1949 could 
have gone to foreign lines and U.S.-flag lines other than ap¬ 
plicants, because foreign lines gained about 35,000 tons and 
the other lines gained 87,000 tons against APL’s loss of 
15,000 tons, whereas applicants together gained 55,000 tons. 
The sailings and carryings of such other lines increased 
markedly between 1947 and 1949. For instance, the sailings 
of three such lines increased from 0 in 1947 to 87 in 1949 f 2 
and the participation of U.S. lines other than APL and ap¬ 
plicants increased from 51,000 tons or 8% of the total out¬ 
bound liner traffic in 1947 to 130,227 tons or 16% in 1949 
(see footnote 31). While APL’s percentage of total com¬ 
mercial traffic rose 3 percentage points during the second 
half of 1949 over the first half, PFEL’s percentage dropped 
10 points and PTL’s decreased almost 3 points. 

56. APL has improved its position over its prewar par¬ 
ticipation. In 1938 it carried approximately 17% of total 
cargo; in 1947,31%; and in 1949, 22.4%. Its total carryings 
have increased from 161,000 tons in 1938 to 283,000 tons 
(commercial) in 1949. It operated at more than 90% 
capacity outbound in 1949, while PTL operated at 73% and 
PFEL at 87 % capacity; and APL and PFEL combined were 
filled to over 90% capacity during 14 of the 26 fortnightly 
periods of 1949. The foregoing, according to PFEL, dem¬ 
onstrates (a) that the trade was not overtonnaged in 1949 
and (b), the impossibility of filling ships equally throughout 
the year—the so-called “milk-bottle” technique used by 
APL in estimating lifting capacity (Table B, supra). More¬ 
over, APL has operated profitably since 1947, but it is faced 
with a heavy ship-replacement program which would take 
more money than APL can lay out at the present time. 
Ill 57. PFEL stresses the need for extensive port 
coverage, particularly as to Philippine outports, and 
for a minimum of two direct sailings to Manila and two 
direct sailings to Japan each week or a total of 208 sailings. 
Shipper witnesses generally favored this schedule, pointing 
to the necessity of shipping promptly to meet letter of credit 
deadlines and saving high interest charges. The three major 


32 States, States Marine, and Sndden & Christenson. 
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carriers did not maintain this minimum in 1949, and do not 
now contemplate such minimum. 33 Therefore, reliance must 
be placed on the other U.S.-flag lines for port coverage and 
frequency, most of which carried military cargo predomi¬ 
nantly in 1949 (see paragraph 11, ante ). 34 

58. However, in 1949 APL made 38 sailings direct to the 
Philippines and 53 direct to Japan, with commercial cargo 
averaging only 1,330 tons and 228 tons per voyage, respec¬ 
tively. APL has found extensive coverage of Philippine 
outports uneconomical and intends to curtail it, while PTL 
would achieve adequate coverage with better integration of 
sailings among the major lines, if and when they are subsi¬ 
dized. PTL estimates that there will be a total of 245.4 
sailings 35 of U.S.-flag vessels from California for the Far 
East or an average of 4.7 per week. In the last half of 1949 
there was an average of 2.9 per week direct for Manila, and 
2.1 per week direct for Japan. 36 Thus, PTL contends that 
frequency of sailings is not a problem, and certainly not a 
problem that warrants overtonnaging the trade by subsi¬ 
dizing 5 or 6 more vessels than needed for adequacy pur¬ 
poses. 

112 Undue Advantage and Undue Prejudice 

59. Counsel for the Board advance the following con¬ 
tentions: 1. Operators who serve only portions of a trade 
route cannot be unduly prejudiced by the award of a 
subsidy to lines regularly and comprehensively serving the 
entire route, such as applicants, since the principal purpose 
of the 1936 Act is to develop and maintain commerce on the 
route as a whole on a long range basis. 2. Neither States, 

33 They made only 92 direct sailings to Japan with commercial cargo, 
and only 86 to the Philippines. They program only 171 sailings—APL 
89, PFEL 52, and PTL about 30. 

34 APL shows that ontbound port coverage by U. S.-flag lines other than 
applicants has been better than that of applicants in 1947-1949. Inbound, 
applicants together exceeded all other U. S.-flag lines at four areas, and 
were exceeded at three areas. 

35 APL 89.4, PTL 30, PFEL 26, and 100 for other U. S.-flag vessels, 
the latter not serving Route 29 exclusively. 

36 Eliminating barboat chartered vessels and reefers, the averages per 
week would be 2.2 for Manila and 1.5 for Japan. 
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nor any other unsubsidized operator on the route (except 
applicants) could qualify for subsidy because individually 
and collectively they fail to offer services required of a 
subsidized operator on Route 29, are not competitive with 
applicants as to ports and ranges, and therefore are not 
entitled to block consideration of the applications in ques¬ 
tion. (For findings of fact pertinent to this contention see 
paragraphs 5-11, supra.) 3. No consideration should be 
given to non-interveners or interveners who make no at¬ 
tempt to prove undue prejudice. 4. APL, being subsidized, 
is required to make a much stronger showring of prospective 
injury than unsubsidized operators. 5. APL must show 
that applicants ’ services are not reasonably necessary. Such 
services are not superfluous because without them APL, 
even with other U.S.-flag carriers, could not have handled 
applicants’ traffic. Therefore, APL could not be unduly 
prejudiced by subsidy granted to applicants. 6. APL’s 
position improved notwithstanding applicants’ competition, 
and APL is more than holding its own in the trade against 
applicants (par. 51-53, 56). 

60. Applicants concur in the foregoing contentions and 
collectively or individually advance these in addition: 1. The 
claim of States and APL that a subsidy will perpetuate ap¬ 
plicants to the prejudice of the former is not valid since 
perpetuation of subsidized operators is the principal pur¬ 
pose of the 1936 Act. 2. States has not shown that its 
profits would be reduced below a reasonable level by grant¬ 
ing of the applications; and APL’s operations have been 
profitable and at a high rate of capacity since the entry of 
applicants in the trade (par. 56). Grant of a proper subsidy 
to applicants will merely place them on a relative parity 
with APL, which is the antithesis of undue prejudice. 3. 
APL will still enjoy advantages over applicants, such as 
flexibility of operation of its integrated services, its histori¬ 
cal position in the trade, drawing power of passenger 
113 ship operation, and benefits of accrued recapture and 
special tax treatment resulting from its subsidized 
operations. 4. APL’s assertion that subsidy to applicants 
would give them an insurmountable and undue advantage 
over APL’s unsubsidized Atlantic-Straits service on Route 
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17 in competing for Route 29 traffic is untenable because 
APL’s own subsidized vessels compete for the same cargoes; 
also the partial coverage of Route 29 by the Atlantic-Straits 
service is only incidental to its primary purpose. (Docket 
S-17, Am. Pres. Lines, Ltd.,—Unsubsidized Operation, 
Route 17 , 3 F.M.B. 449.) 5. PTL maintains that the claim 
of inequality resulting to APL’s transpacific freight service 
in subsidizing PTL for 30 sailings as against APL’s 26 
sailings therein, is unwarranted in view of APL’s advantage 
of frequent and integrated sailings in its other subsidized 
and unsubsidized services. 6. APL’s claim of loss of traffic 
to applicants rather than to foreign lines cannot be proved 
as to PTL, because latter’s gain of traffic could have been at 
expense of other U.S.-flag lines and foreign lines (par. 55). 
7. Rather than being prejudicial, the competition supplied 
by applicants is beneficial in that U.S.-flag participation in 
the total movement on Route 29 since applicants commenced 
operations went from 24% in 1938 to 70% in 1947-1949, and 
APL was stimulated to increase its participation substan¬ 
tially (Table A and par. 56). 

61. PTL makes the following additional contentions: 1. 
Granting of a subsidy contract to PTL will not give undue 
advantage to PTL or be unduly prejudicial to other opera¬ 
tors. In any event, such contract is necessary to provide 
adequate service (Table B, group I, and par. 47, 51-53). 
2. No other U.S.-flag operator on Route 29, except APL, 
maintains a service competitive with that of PTL within the 
meaning of section 605(c). PFEL is not competitive in view 
of its reefer operations and its service to Pacific Northwest 
ports (par. 2, 5). However, if PFEL were subsidized, it 
would be confined to Route 29 and thus become competitive 
with PTL whether latter is subsidized or not. Even if the 
granting of a subsidy contract to PTL would result in ad¬ 
vantage or prejudice, such would not be undue within the 
meaning of 605 (c). Although it would be unduly prejudicial 
to PFEL or unsubsidized lines, this would not bar a subsidy 
to PTL, because such lines are not competitive with 
114 PTL. 3. A subsidy granted to PFEL on any number 
of vessels or sailings and not to PTL would perpet¬ 
uate the former and condemn PTL to ultimate extermina- 


tion because a subsidy is necessary to survival, quoting 
from Docket S-7, U. S. Lines Co. — Subsidy, Routes 12 , 17 , 
22 , 28 , 29 , 30 , (1947) 3 U.S.M.C. 325, as follows: 

“. . . severe foreign flag competition is encountered 
on this route (Route 29) both from foreign flag services 
originating on the Pacific Coast, and foreign lines load¬ 
ing at Atlantic ports and stopping off at California 
ports enroute to the Far East. Therefore, the Commis¬ 
sion does not believe that adequate American-flag 
freight service can be maintained on a permanent long 
range basis over this route without subsidy.** 

4. Granting a subsidy to PFEL on more than 5 ships with 
26 sailings would unduly prejudice PTL, though subsidized, 
by overtonnaging the trade, causing loss of revenue, and by 
permitting PFEL to absorb all room for growth by PTL. 
PFEL would be unduly advantaged by (a) having assur¬ 
ance of a subsidy before it is required to risk capital on 
additional vessels, (b) by becoming the dominant carrier 
with larger purchasing power and consequent inducements 
for greater reciprocity traffic, (c) by solicitation of traffic 
offering more sailings, and (d) by enjoying a greater cushion 
from profits than PTL against subsequent periods of loss. 
5. Such undue advantage and undue prejudice can be over¬ 
come by PFEL only by proving the necessity of a subsidy 
contract, which it has not done although it has the burden 
of proof. 

62. PFEL advances these further contentions: 1. There 
are only two questions for determination, (a) whether the 
execution of subsidy contracts with applicants would give 
undue advantage or be unduly prejudicial as between appli¬ 
cants and “competitive’* U. S.-flag operators on the route 
and (b), if the question is answered in the affirmative, then 
whether it is necessary to enter into such contracts to pro¬ 
vide adequate service. 2. PFEL is an existing operator of 
more than the 52 sailings which it seeks to be subsidized, 
and it would be unduly prejudicial to accord it less than 
relative parity with present scope of operations. 3. It would 
be contrary to the 1936 Act to reduce PFEL’s bona fide, and 
the most successful service, to 26 sailings with 5 owned 
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vessels, or by one-half, as a condition to granting PTL a 
subsidy so that it can expand its service, which is the least 
successful. 4. PFEL has no objection to a subsidy 
115 to PTL for 26 sailings if PFEL gets 52 sailings, but 
if there is a choice, then PFEL should prevail because 
it has proved its ability to obtain more business than PTL 
and is therefore more capable of meeting foreign compe¬ 
tition (Table A and footnote 29). 5. PFEL is competitive 
with PTL despite its operations outside of Route 29. 
6. Subsidy on 52 sailings for PFEL would not unduly 
prejudice PTL because latter admitted in its application 
that it could operate profitably with 38% unused space, 
whereas in 1949, PTL had only 27% unused space (par. 46). 
With Hawaiian traffic its space utilization should be 90%- 
100% notwithstanding PFEL’s 52 sailings. The capacity 
of all U. S.-flag lines as estimated by PTL, and including 
52 PFEL sailings, insures U. S.-flag participation of 74% 
of PTL’s estimate of potential cargo, and which PTL 
recognized as a proper share. With PFEL’s adjustments 
(Table B, footnote b) such participation would be only 
53%—with 52 PFEL sailings (par. 48). 7. Even if undue 
prejudice does result to competing lines, it is necessary 
to subsidize PFEL for 52 sailings to assure adequate serv¬ 
ice (Table B. group II, and par. 48, 51-53). 

63. States contends that it is competitive and on a parity 
with applicants as to type of vessels, operating conditions 
and to a certain extent, port coverage. Such parity would 
be disturbed if either or both applicants were subsidized 
and thus perpetuated to States’ prejudice. Witness Fin- 
nessey denied that States is primarily a carrier of military 
cargo and testified that it is interested in California ship¬ 
ping equally with the Pacific Northwest. Furthermore, 
States contends that its operations need not be identical 
to applicants as a condition to a finding of undue prejudice; 
and even though it is found there is no undue advantage or 
undue prejudice, nevertheless a finding as to adequacy or 
inadequacy must be made. 

64. APL elaborates this contention, urging that: 1. Sec¬ 
tion 605(c) was not designed to protect only those lines 
which operate on a trade route as a whole. The first part 
of the section refers to a contract to be made with respect 
to a vessel to be operated on a service, route, or line; in 
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the second part reference is made to competition between 
citizens operating competitive services, routes, or lines. 

A trade route is merely a composite of various 
116 services, routes and lines. Therefore, a citizen oper¬ 
ating on any service route or line within the scope of 
a trade route is entitled to equal protection under 605(c) 
with lines serving each and every port on the route. The 
concept of essential trade routes in connection with the 
power to grant subsidies should not be used to circumscribe 
the merchant marine to rigid itineraries and to force un¬ 
subsidized lines out unless they consent to serve the whole 
route and nothing but the route. 2. APL contends further 
that grant of a subsidy to either or both applicants would 
be unduly advantageous to them and unduly prejudicial to 
APL in the absence of a convincing showing of public neces¬ 
sity, namely, that existing service is inadequate. Such 
service is adequate since U. S.-flag lines other than appli¬ 
cants have lifting capacity to carry 80% of potential cargo 
on Route 29 which may develop only under the most ideal 
conditions (Table B, groups HE and IV, and par. 49). 
3. Applicants’ forecasts are highly speculative and are al¬ 
ready being discredited by the subsequent decline in traffic 
on Route 29 (par. 35-36). 4. A subsidy to either or both 
applicants will unduly prejudice APL because it would re¬ 
sult in perpetuation of excessive competition (as did the 
ill-fated multiple mail contract subsidies), overtonnaging 
of the trade, inefficient and unprofitable operation by APL, 
impairing its ability to carry out its contract to build new 
ships, and permitting no future expansion; especially since 
APL is able and willing to supply any additional tonnage 
required (par. 50, 55). 5. APL has lost traffic and reduced 
sailings because of penetration of trade by applicants and 
not by foreign lines. Its profitable operation was due to 
reduction of sailings when the trade became overtonnaged, 
and to the carriage of military cargo. 6. Carriage of military 
cargo by applicants is in effect a subsidy to them, rendering 
further subsidy unnecessary; also, it enables them to in¬ 
crease sailings which aggravates APL’s losses. 87 A subsidy 


37 In 1949, PTL’s carryings consisted of 58% military cargo; APL’s 
transpacific freighters, 37% (all sailings 25%); PFEL’s freighters and 
reefers 37% and its freighters, 34%. 
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to PFEL for 52 sailings on Service 2 as against 26 for APL 
does not represent parity, as claimed by PFEL, but 
117 results in undue advantage to PFEL. It would 
enable PFEL to operate 5 or 6 vessels more than 
owned, and eventually to acquire that number with assur¬ 
ance of a subsidy-treatment not vouchsafed to other U. S.- 
flag lines. 


Conclusions and Ultimate Findings 

1. Is PFEL an “Existing” Operator as to Chartered Shipsf 

Finding I. It is concluded and found that PFEL does not 
have the status of an existing or established operator, under 
section 605(c) of the 1936 Act, of more than its 5 oumed 
vessels which were operated on Route 29 at the time its 
application was filed. Therefore, it has the burden of show¬ 
ing that existing services on Rouie 29 are inadequate, and 
that additional vessels should be operated thereon in accom¬ 
plishment of the purposes and policy of the Merchant 
Marine Act, 1936, as amended. 

PFEL points out that operation of chartered vessels is 
commonplace in the steamship industry and railroad and 
truck transportation. It draws upon Interstate Commerce 
Commission precedents wherein “grandfather” rights have 
been granted to water carriers operating exclusively with 
chartered equipment, holding such operations to be bona 
fide. Weyerhaeuser S. S. Co., 250 I. C. C. 477 (1942) and 
other cases. But considerations warranting the granting 
of public funds to a carrier are quite different from those 
requiring the granting of a certificate of public convenience 
and necessity to a carrier to operate solely with its own 
money. A subsidy to one line confers an undisputed advan¬ 
tage upon it over competing unsubsidized lines, and may 
jeopardize the success of a competing subsidized line, 
whereas a certificate to operate merely places the respective 
lines on a parity. 

PFEL is correct in saying that the former Maritime 
Commission relied on I. C. C. precedents in carving out its 
definition of a “bona fide” or existing operator in the 
Bloomfield case, supra, that is, one who can show actual 
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operations on the route, coupled with evidence of a holding 
out of service and a willingness to serve; also a real intent 
to conduct and maintain a transportation business. But 
in the Bloomfield case , chartered vessels were not 
118 involved. 88 PFEL is a substantial operator and has 
demonstrated ability to get business. Nevertheless, 
its failure in three years of operation to purchase sufficient 
additional tonnage to handle such business suggests that the 
capital risk involved outweighed the prospect of success¬ 
fully “conducting and maintaining” the business on the 
existing scale. Probably this was prudent management, but 
in a contest with those who have taken the risk, the latter 
at least should have the opportunity to rebut any claim 
that their services are inadequate. This seems to be the 
protection assured to them under the first part of section 
605(c). It is inconsistent for PFEL to argue on one hand 
that its chartered service is established and permanent, 
and on the other, to say that lines such as S&C, American- 
Hawaiian, and States Marine cannot be relied upon to fur¬ 
nish adequate service because of their charter operations. 

2. Undue Advantage and Undue Prejudice . 

Finding II. The entering into a subsidy contract with 
either or both applicants will not result in undue advantage 
to either or both, or undue prejudice to existing competitive 
lines. 

The parties suggest various tests to determine whether 
prejudice is “undue.” Board counsels’ view is that it must 
be inappropriate, improper or violative of interveners’ legal 
or equitable rights (Webster’s New International Diction¬ 
ary). According to PFEL, its existence is a question of 
fact to be determined by all circumstances of the case, 
including the interests of shippers and the general public. 
It is proven by substantial evidence, and facts relied upon 
must be the proximate cause of the disadvantage or preju¬ 
dice. Manufacturers R. Co. v. U. S., 246 U. S. 457, 481 


38 Applicant Lykes, which was found to be an existing operator, had 
filed an application to purchase ships for the service in question, and 
such application had been approved prior to the Commission’s decision. 
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(1918); Phila. Ocean Traffic Bureau v. Export S. S. Corp., 
1 U. S. S. B. B. 538, 541 (1936). PTL explains that undue 
prejudice may exist if there is proof that traffic could not 
be shared providently with a competitor seeking subsidy. 
APL adopts the definition that it is “more than neces¬ 
sary,” 39 i.e., to accomplish what APL regards as the 
119 controUing purpose of the Act—maintenance of ade¬ 
quate service and avoidance of unnecessary and 
undesirable competition. States contends that prejudice is 
undue if it has the effect of perpetuating applicants. 

Inasmuch as undue advantage and undue prejudice are 
the counterpart and necessary consequence one of the other, 
it is only necessary here to determine if the latter exists. 

The record is clear that on the basis of its 1949 operations, 
APL alone could not have handled the outbound traffic of 
either or both applicants, in addition to its own traffic (par. 
51 and Table A). Estimates of the full combined outbound 
lifting capacity of APL and other U. S.-flag lines, excluding 
freighter capacity of applicants, range from approximately 
300,000 tons made by PFEL, to 570,000 by PTL, to 660,000 
tons by APL (excluding PFEL’s reefer ships). According 
them equal weight results in an average of 510,000 tons 
which is somewhat lower than PTL’s estimate. But assum¬ 
ing PTL’s estimate is correct, U. S.-flag lines other than 
applicants would have extra space for only 63,000 tons of 
applicants traffic at full capacity, and no extra space at 
85% capacity. This, of course, would not accommodate the 
421,000 tons of combined outbound commercial and military 
traffic, and 278,000 tons of commercial traffic carried by 
applicants in 1949 (par. 53); or the traffic of either appli¬ 
cant individually. While APL denies that it aspires to the 
role of “chosen instrument” on Route 29, it is willing to 
supply any deficiency in service found to exist. The chosen 
instrument policy may be justified under certain circum¬ 
stances, but section 601(a) of the 1936 Act directs the Board 
to consider applications for operating subsidies, but not 
after subsidized or non-subsidized operators have first been 
accorded an opportunity themselves to furnish needed addi¬ 
tional service. 


39 Black’s Law Dictionary, 3d Edition. 
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Since neither APL alone, nor APL in conjunction with 
the other U. S.-flag lines, conld carry applicants traffic, it 
is difficult to see how the granting of subsidy would violate 
their legal or equitable rights; how it would reduce their 
profits below a reasonable level, or cause improvident shar¬ 
ing of traffic; how it would encourage more service than 
necessary or adequate; or how it would promote unneces¬ 
sary or undesirable competition. It would not add to 
present competition; but suppose it did: The last sentence 
of section 605(c) contemplates the award of subsidy 
120 contracts to lines which are competitive with each 
other as to services, ports, cargo, and so forth. 

As indicated in paragraph 55, supra > there is no substan¬ 
tial evidence that the entry of applicants in the trade was 
the proximate cause of APL’s declining participation 
therein. Other factors, such as the strike in 1948, and the 
marked increase in the carryings of U. S.-flag lines other 
than APL and applicants, make it impossible to determine, 
to any degree of certainty, how and why the traffic shifted. 
It is evident, however, that APL has enjoyed an overall 
improvement over its prewar position, has operated profit¬ 
ably since applicants entry in the trade, notwithstanding 
such applicants have secured one-third and more of the 
traffic, and is holding its own in the trade against appli¬ 
cants (par. 56). 

The objection by States that a subsidy would perpetuate 
aplicants is untenable inasmuch as one of the fundamental 
purposes of the subsidy system is to enable the subsidized 
operator to maintain service in good times and bad. Hence, 
if a subsidy aids in the perpetuation of such operation, it 
is serving a desirable and necessary purpose. 

Counsel for the Board and for applicants argue with 
considerable force that no consideration should be given 
to those lines serving Route 29 who do not claim or make 
no attempt to support a claim of undue prejudice. In any 
event, it is said they are not competitive with applicants. 
Even States, which participated actively in the case, is 
included in this category. It is not believed that States 
should be foreclosed from claiming undue prejudice under 
section 605(c), since in 1949 it was operating a fleet of 
owned vessels on Route 29 larger than the owned fleet of 
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each applicant and of APL in its transpacific freight serv¬ 
ice ; and it carried a substantial amonnt of outbound cargo 
from California ports. The fact that it has no direct in¬ 
bound service to California, and serves the Pacific North¬ 
west as does PFEL, does not render it non-competitive; 
but it does weaken States ’ claim of undue prejudice to that 
extent. This conclusion may be of little comfort to States 
because, as indicated in Finding n, supra, such claim has 
not been substantiated. 

The foregoing discussion is not intended to indicate that 
the instant applications should be granted. The deter- 
121 mination to grant or deny them may be made only 
under section 601(a) of the 1936 Act. The only 
question here is whether the restrictions set forth in sec¬ 
tion 605(c) constitute barriers to the approval of either 
application or both. 

PTL contends that a subsidy granted to PFEL on any 
number of vessels and sailings would result in undue preju¬ 
dice to PTL if it were not subsidized. This is the same 
contention made by States on its behalf if PTL were subsi¬ 
dized. Both contentions come within, and are found not 
sustained by Finding II, supra. 

PTL also contends that a subsidy granted to PFEL on 
more than its 5 owned ships and for more than 26 sailings 
would result in undue prejudice to PTL if the latter is either 
subsidized or unsubsidized. Therefore, PFEL must prove 
that existing service is inadequate under the second part of 
605 (c). Since it has been concluded that PFEL must prove 
inadequacy of the existing service under the first part of 
605(c), it is not necessary to determine whether a subsidy 
granted to PFEL on more than 5 ships and 26 sailings 
would unduly prejudice PTL, or to make any other findings 
under the second part of 605(c) as to PFEL. This is so 
because in the event either a positive or negative finding is 
made as to undue prejudice, PFEL still would have the 
burden of providing inadequacy. And, although the two 
parts of 605(c) relate to different situations, infra, never¬ 
theless, the standards used in determining inadequacy under 
either part should be the same. It is assumed that the pro¬ 
tection afforded to existing operators by the required find- 


ing of inadequacy and need for operation of additional 
vessels in the first part, is of eqnal degree with the protec¬ 
tion afforded existing operators by the required finding of 
inadequacy and necessity to enter into a subsidy contract 
in the second part. 

PFEL contends that it would he prejudiced unduly if its 
subsidy were restricted to less than 52 sailings, while PTL 
is subsidized for 26-30 sailings. As PTL correctly points 
out, the proximate cause of such alleged prejudice would 
not be the subsidy granted PTL, but the restriction on 
PFEL’s subsidy. 

3. Adequacy of Service. 

Before coming to the factual question whether the 
122 existing service is inadequate, it may be well to dis¬ 
pose of the basic contentions of APL and American 
Mail, i.e., that before subsidizing competing lines, the Board 
must first determine on convincing evidence under section 
605(c) that the existing service is inadequate, regardless of 
whether applicants are existing operators and irrespective 
of whether undue advantage or undue prejudice is found to 
exist. 

Counsel for the Board point out that if a finding of in¬ 
adequacy under the first part of 605(c) is considered a con¬ 
dition precedent in all cases, then the language in the second 
part becomes meaningless because it plainly implies that 
where no undue prejudice is found, no finding of inadequacy 
under the first part is necessary. The first part of 605(c) 
deals with the situation where a newscomer seeks Govern¬ 
ment aid to enter a trade pioneered by established operators 
and must first secure a certificate of public convenience and 
necessity. The second situation dealt with in the second 
part of 605(c) is one wherein established operators enjoy 
a measure of protection against each other, and not the 
protection against another established operator as a new¬ 
comer compelled to prove existing service inadequate. 

Counsel argue further that the second part obviously 
contemplates that an established operator may be sub¬ 
sidized without proving that the service of other established 
operators (subsidized or unsubsidized) is inadequate. Only 




48 


where the Board finds that such aid gives “undue advan¬ 
tage” or is “unduly prejudicial” does adequacy of service 
become an issue between established operators in a 605(c) 
hearing. When it does become an issue, a finding that no 
contract-subsidy is necessary to provide adequate service 
would preclude a subsidy. However, it does not follow that 
an affirmative finding, i.e., that a contract-subsidy is neces¬ 
sary, is a condition precedent to subsidy, in the absence of 
a finding of undue prejudice or advantage. And except 
where 605(c) makes it an issue— i.e., where the applicant 
seeks to establish a new service, or the Board finds that the 
prospective subsidy-contract is unduly advantageous or 
prejudicial, no finding need be made thereon. 

The logic of the foregoing argument is difficult to refute, 
and contributes to a harmonious interpretation of an 
123 admittedly ambiguous statute. However, American 
Mail, by pertinent references to the legislative his¬ 
tory of Title VI of the 1936 Act, seeks to demonstrate that 
section 605(c) is a compromise between two opposing views, 
i.e., those in the majority who wished to prohibit dual sub¬ 
sidies entirely and those in the minority who would have 
made the subsidy available to all on equal terms. The 
principle which prevailed rejected both views. The ad¬ 
ministrative agency was given broad discretionary powers 
to grant more than one operating subsidy on a given trade 
route in order to achieve the essential purpose of the Act, 
namely, adequate service; but as a condition precedent 
thereto, it must find inadequacy of the existing service. In 
furtherance of this view, APL argues that the decision in 
the Boomfield case, supra, directly condemns the theory that 
the Board, in the absence of a finding of undue prejudice, 
need not determine the necessity for entering into a subsidy 
contract with an existing operator in order to maintain 
adequate service. In this decision the Commission stated: 

“Under the provisions of Section 605(c), we are pre¬ 
cluded from granting financial aid to Bloomfield under 
the provisions of Title VT of the Act unless we deter¬ 
mine that the service already provided by Lykes as an 
existing service is inadequate.” 
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In that case both Lykes and Bloomfield were applying for 
subsidy. Lykes was found to be an existing operator and 
Bloomfield, a newcomer, admitted that Lykes service was 
adequate. Lykes was willing to continue to operate without 
subsidy if the Commission denied both applications, which 
it did. It is readily apparent that this case is not in point 
insofar as the second part of 605(c) is concerned, because 
Bloomfield was seeking to establish a new line, while here 
the lines in controversy are established operators (as to 
owned ships); also the service in the case cited admittedly 
was adequate, and the necessity for financial aid was doubt¬ 
ful in view of Lykes ’ offer to continue without subsidy. 

Applicants rely heavily upon two recent cases concerning 
dual subsidies. In Docket S-14, Shepard S. S. Co. — Subsidy, 
Route 1, 3 U. S. M. C. 358, the Commission awarded a dual 
subsidy on Route 1 without a finding of inadequacy of exist¬ 
ing service, after determining that the contract-subsidy 
would not result in undue prejudice to the established 
operator. 

124 Also, in a previous case, Docket S-12, P. A. B. Line, 
Inc.—Subsidy Route 24, 3 U. S. M. C. 349, the Com¬ 
mission awarded a dual subsidy, after finding no undue 
prejudice. The report stated that: 

“The hearing examiner submitted a recommended 
decision . . . which was confined to the issues re¬ 
ferred to him for statutory hearing under Section 
605(c); and thereafter, pursuant to a stipulation and 
the Commission’s informal request, submitted a supple¬ 
mental report setting forth findings and conclusions of 
fact, 


“(The Commission’s) findings and conclusions are 
hereinafter set forth and embrace the issues required 
by Section 605(c) to be determined after hearing, 
together with other matters not required to be deter¬ 
mined after hearing, but as to which the record com¬ 
piled at the hearing was found by the Commission to 
be informative. 9 * (Emphasis supplied.) 
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The examiner’s report referred to, fonnd no undue preju¬ 
dice and concluded, as a matter of law, that no finding as to 
adequacy was required. Cf., Shepard case, supra. Pursu¬ 
ant to motion granted by the Commission wherein both 
parties, by stipulation, requested additional findings, on 
adequacy of service, the examiner submitted a supplemental 
report to the Commission find that the existing service was 
inadequate, and that additional vessels should be operated 
on the route, but standing on his original report as correct. 

As APL points out, the Commission did make some find¬ 
ings in the PAB case as to inadequacy of existing service. 
But it should be noted (1) that they were embraced in a 
report in which an administrative determination was made 
under section 601(a) approving the application, subject to 
applicant’s eligibility under that section, 40 (2) that the re¬ 
port determined “matters not required to be determined 
after hearing” and (3), that the report did not reverse the 
examiner’s conclusions on the legal issues under 605(c). In 
the absence of any compelling reason to the contrary, these 
cases, particularly the most recent one of Shepard, etc., are 
considered binding. 

125 Finding III. It is concluded that in the case of 
established operators, section 605(c) does not require 
a finding of inadequacy of existing service and a finding that 
a subsidy-contract is necessary to provide adequate service 
—in the absence of a finding that undue advantage or undue 
prejudice would result from such subsidy-contract. 

This does not imply that financial aid should be granted 
to subsidize more service than is necessary to carry out the 
policy stated in section 101 of the Act—that a substantial 
portion of our foreign commerce should be carried by IT. S.- 
flag ships. The basic provision of the Act for the imple¬ 
mentation of that policy is section 601(a) which, among 

40 The Commission, by a later resolution, adopted the Examiner’s sup¬ 
plemental finding as to inadequacy, and among other things, determined 
that the operation of vessels by PAB was required to meet foreign com¬ 
petition and to promote foreign commerce of the U. S., and that the 
granting of fina-nm*] aid was reasonably calculated to carry out effectively 
the purposes and policy of the Act. 
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other things, provides that the Board shall determine (1) 
that the operation of the vessels is required to meet foreign- 
flag competition, (2) required to promote foreign commerce 
and (3), that granting of the aid is reasonably calculated to 
carry out effectively the purposes and policy of the Act 
Section 605(c) is subsidiary to 601(a), and is designed only 
to safeguard existing operators. Its adequacy standards 
are not necessarily applicable in all cases. The controlling 
standard is that the subsidy must effectuate the purposes 
and policy of the Act, which standard is sufficiently broad 
to cover the question of adequacy of service. In short, at 
some stage of the case, the question of adequacy should be 
determined as a part of the broad question of public interest, 
but not necessarily in a 605(c) hearing. 

(a) Traffic Forecast; Target; Lifting Capacity. 

\ 

Finding TV. Upon consideration of all the material facts 
of record, it is concluded that during the period of any sub¬ 
sidy contract that may be granted as a result of these pro¬ 
ceedings, outbound commercial liner traffic on Trade Route 
29 wdl approximate 1,350,000 long tons . 

This estimate is a median between the lowest and the 
highest forecast, is well supported by the record, and apart 
from the fact that it is the one advocated by PTL, its selec¬ 
tion gives approximately equal weight to the whole testi¬ 
mony and evidence on the subject. 

Finding V. It is further concluded, upon aU the evidence 
concerning a proper goal for If. 8.-flag participation 
126 in the outbound movement of commercial liner traffic 
on Trade Route 29, that a substantial portion thereof 
for carriage by V. 8.-flag vessels is 67% percent of the out¬ 
bound movement. 

This target is set at a level somewhat higher than that of 
the Trade Routes Co mmi ttee in recognition of the pre¬ 
dominant status which U. S.-flag lines have achieved on 
Route 29; also, it gives due weight to the highest and lowest 
targets suggested by the parties. 
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Finding VI. It is concluded further, on the basis of the 
record, that the lifting capacity of U. S.-flag lines available 
for Route 29 cargo, other than that of PFEL, will approxi¬ 
mate 711,000 long tons. 

(b) Are the Existing Services Inadequatef 

Finding. VII. Upon the basis of Findings IV, V, and VI, 
above, it is concluded that the existing service provided by 
vessels of United States registry on Trade Rovle 29 other 
than that of PFEL, is and will be inadequate to the extent 
of capacity for 200,000 long tons, and that in the accomplish¬ 
ment of the purposes and policy of the Merchant Marine 
Act, 1936, as amended, additional vessels to provide such 
capacity should be operated thereon. 

The figure of 200,000 tons is the difference between 
911,000 tons (67M>% of 1,350,000) and 711,000 tons lifting 
capacity of lines other than PFEL. The figure of 711,000 
is the sum of the lifting capacity assigned by PTL and APL 
to their respective fleets (249,000, PTL and 299,000, APL) 
at 85% capacity, plus actual carryings of other U. S.-flag 
lines of outbound commercial and military cargo in 1949 
(244,000 tons). It is estimated that 200,000 tons could be 
accommodated by approximately 35 outbound sailings with 
7 vessels. 

The significance of Findings IV to VJLJL, inclusive, is that 
if additional vessels should be subsidized on Route 29, their 
capacity should be limited to the difference between 911,000 
tons, and the combined capacities of APL and U. S.-flag 
lines other than applicants (499,000 tons) or 412,000 tons. 

Recommendations 

It is recommended that the Board adopt as its own, the 
findings of fact herein in paragraphs 1 to 64, inclusive, the 
conclusions thereon, and the ultimate findings herein num¬ 
bered I to VLL, inclusive. 


53 


127 Exhibit B 
FEDERAL MARITIME BOARD 

No. S-18 

Submitted December 18,1951. Decided April 8,1952 

128 Report of the Board 

This proceeding concerns tbe applications of Pacific 
Transport Lines, Inc., filed on June 27,1949, and of Pacific 
Far East Line, Inc., filed on October 12,1949, for operating- 
differential subsidies under Title YI of tbe Merchant Ma¬ 
rine Act, 1936, as amended, both applicants seeking subsidies 
for operations to be performed on Service 2 of Trade Route 
No. 29. Pursuant to the provisions of section 605(c) and 
805(a) of the Merchant Marine Act, 1936, as amended (here¬ 
inafter referred to as “the Act”), hearings were held be¬ 
fore the chief examiner on a consolidated record at various 
times between December 6, 1949 and August 8, 1950, at 
Washington, D. C. and San Francisco, California. 

Applicants Pacific Transport Lines, Inc. (hereinafter re¬ 
ferred to as PTL) and Pacific Far East Line, Inc. (here¬ 
inafter referred to as PFEL) intervened in each other’s 
application. American President Lines, Ltd. (hereinafter 
referred to as APL), States Steamship Company (herein¬ 
after referred to as States), American Mail Line, Ltd. 
(hereinafter referred to as AML), States Marine Corpo¬ 
ration, and Isthmian Steamship Company, intervened gen¬ 
erally in opposition to both applications. Of the inter¬ 
veners, however, only APL and States produced testimony 
in opposition to the applications. 

Service 2 of Trade Route No. 29 (hereinafter sometimes 
referred to as the route) is described in the report of the 
Maritime Commission on Essential Foreign Trade Routes 
of the American, Merchant Marine as follows: 

“Freight Service 

Itinerary: Between the California ports of Los 
Angeles and San Francisco and Yokohama, Osaka, 
Kobe, other Japanese ports (as traffic offers) Shang¬ 
hai, other North China ports and ports in Manchuria 


and Korea (as traffic offers), Hong Kong, Manila, 
Philippine Islands ontports, French Indo-China and 
Siam (as traffic offers): with privilege of calls at ports 
of U. S. S. R. in Asia. 

Sailing Frequency: 24-26 sailings per year. 

Number and Type of Ships: 5 C3 type freighters.” 

129 PTL seeks a subsidy for from 26 to 32 sailings 

yearly for its 5 owned vessels (4 C-3 and 1 Victory 
type), with calls also at Guam and Honolulu. PFEL seeks 
a subsidy for from 47 to 57 sailings yearly for its 5 owned 
C-2 type vessels and for 5 or 6 vessels, as determined by the 
Board, to be acquired if subsidized, with calls at Guam, 
Midway, Wake and Trust Territories. The examiner found 
at the outset, and we agree, that the issues raised under 
section 805(a) of the Act for request to serve the above- 
mentioned off-route areas, with the exception of Hawaii and 
the Trust Territories, were settled by the Maritime Ad¬ 
ministrator in Docket No. S-20 (December 1950), where he 
ruled that steamship service between the continental United 
States and Guam, Midway, and Wake was not “domestic 
intercoastal or coastwise service” within the meaning of 
section 805(a). 41 

The present proceeding is thus limited to the determina¬ 
tions which the Board is required to make upon relevant 
issues arising under section 605(c) of the Act, which section 
provides as follows: 

“ (1) No contract shall be made under this title with 
respect to a vessel to be operated on a service, route, 
or line served by citizens of the United States which 
would be in addition to the existing service, or services, 

41 The original application of PTL was amended to include permission 
to call at Hawaii, but no action was taken to expand the section 805(a) 
issues to include Hawaii or to give notice thereof in the Federal Register. 
The ruling of the Administrator in Docket No. S-20 does not apply to 
Hawaii, Puerto Rico, or Alaska. Before permission can be granted to 
any subsidized operator to serve Hawaii, it will be required that such 
intention be published in the Federal Register, giving any interested party 
the opportunity for a public hearing under section 805(a) of the Act. 
The ruling of the Administrator also does not expressly include the Trust 
Territories; the question thus raised with respect to this off-route area 
will be reserved for the Administrator’s final determination. 
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unless the Commission shall determine after proper 
hearing of all parties that the service already provided 
by vessels of United States registry in such service, 
route, or line is inadequate, and that in the accomplish¬ 
ment of the purposes and policy of this Act additional 
vessels should be operated thereon; and 

(2) no contract shall be made with respect to a vessel 
operated or to be operated in a service, route, or line 
served by two or more citizens of the United States 
with vessels of United States registry, if the Commis¬ 
sion shall determine the effect of such a contract would 
be to give undue advantage or be unduly prejudicial, 
as between citizens of the United States, in the opera¬ 
tion of vessels in competitive services, routes, or lines, 
unless following public hearing, due notice of which 
shall he given to each line serving the route, the Com¬ 
mission shall find that it is necessary to enter 
130 into such contract in order to provide adequate 
service by vessels of United States registry. 
The Commission, in determining for the purposes of 
this section whether services are competitive, shall take 
into consideration the type, size, and speed of the ves¬ 
sels employed, whether passenger or cargo, or combi¬ 
nation passenger and cargo, vessels, the ports or 
ranges between which they run, the character of cargo 
carried, and such other facts as it may deem proper/’ 
(Numbering and paragraphing supplied.) 

Both of the present applicants have maintained regular 
berth services on the route since 1946. In 1949, PTL made 
26 outbound sailings with its 5 owned vessels, and 5 such 
sailings with a chartered vessel, which has been redelivered. 
PTL has had a yearly average of 26 outbound sailings dur¬ 
ing the years 1947 through 1949. In 1949, PFEL made 58 
outbound sailings with its 5 owned vessels and 6 privately 
chartered vessels. PFEL has maintained a yearly aver¬ 
age of 58 outbound sailings during the years 1947 through 
1949. 42 


42 During 1950 and 1951 the records of the Maritime Administration 
show that the outbound sailings of both PTL and PFEL equalled or 
exceeded their 1949 outbound sailings on the route. 
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The examiner has found in his recommended decision 
which was served on August 30, 1951 that: (1) PFEL is 
not operating an existing service on the route as to its char¬ 
tered vessels and as to such vessels is required to estab¬ 
lish the inadequacy of other United States flag services; 
(2) both PTL and PFEL are existing operators as to their 
owned vessels and to this extent are not required to estab¬ 
lish inadequacy of service provided by other United States- 
fiag operators; (3) existing service, other than that of 
PFEL is inadequate to the extent of capacity for 200,000 
long tons, and additional vessels should be operated on the 
route to provide such capacity; 43 and (4) the grant- 
131 ing of the applications under consideration, insofar 
as consistent with the findings as to adequacy, would 
not give undue advantage or would not be unduly preju¬ 
dicial, as between citizens of the United States operating 
on the route. Various exceptions, which will be considered 
below, were filed to the examiner’s recommended decision 
by PFEL, APL, States, and AML. PTL filed a memo¬ 
randum substantially in support of, but partially in excep¬ 
tion to, the examiner’s recommended decision. Oral argu¬ 
ment on exceptions was had before the Board on December 
17 and 18,1951, M at which counsel for the above parties and 
counsel for the Board were heard. 


48 This conclusion in the recommended decision of the examiner is 
premised on the following findings which he made: (1) that during the 
period of any proposed subsidy contract, outbound commercial liner traffic 
on the route will approximate 1,350,000 long tons per year; (2) that a 
proper goal for United States-flag participation in the outbound move¬ 
ment of commercial liner traffic on the route is 67% per cent; and (3) that 
the lifting capacity of United States-flag vessels available for Trade 
Route No. 29 cargo, other than those of PFEL, will approximate 711,000 
long tons. The figure of 200,000 is the difference between 911,000 tons 
(67% per cent of 1,350,000) and 711,000 tons (the lifting capacity of 
lines other than PFEL). The latter figure is the sum of the lifting capacity 
assigned by the examiner to the respective fleets of PTL and APL 
(249,000 for PTL and 299,000 for APL) at 85 per cent capacity, plus 
actual carryings of other United States-flag lines of outbound commercial 
and military cargo in 1949 (244,000). The examiner estimated that 
200,000 tons could be accommodated by approximately 35 outbound sailings 
with seven vessels. 

44 Oral argument before the Board was orginally scheduled and begun 
in San Francisco on October 22, 1951, but was unfortunately interrupted 
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It is contended, especially by PTL, and it has been found 
by the examiner, that PFEL does not have the status of an 
existing operator under section 605(c) as to more than its 
five owned vessels which were operated on the route at the 
time its application was filed, and that, consequently, in 
order to obtain a subsidy for more than its owned vessels, 
PFEL has the burden of showing that the service already 
provided by existing United States-flag vessels is inade¬ 
quate. The examiner states that, although PFEL is a sub¬ 
stantial operator and has demonstrated ability to get busi¬ 
ness, the failure of PFEL in three years of operations to 
purchase sufficient additional tonnage to handle its business 
suggests that the capital risk involved outweighed the 
prospect of successfully conducting and maintaining the 
business on the existing scale. He reasons that, although 
this may have been prudent management on the part of 
PFEL, 

“in a contest with those who have taken the risk, the 
latter at least should have the opportunity to rebut any 
claim that their services are inadequate.” 

We believe that the word “service” as used in section 
605(c) is used broadly to cover the entire scope of an opera¬ 
tion and could include chartered as well as owned, 
132 vessels. This interpretation is consistent with the 
use of the word “service” as it appears in sections 
211, 215, 501, 606, and 608 of the Act. There appears to be 
no substantial reason why we should, under section 605(c), 
construe the phrase “existing service” as meaning only a 
“service maintained with owned vessels.” The term 
“service” embraces much more than vessels; it includes the 
scope, regularity, and probable permanency of the opera¬ 
tion, the route covered, the traffic handled, the support given 
by the shipping public, and other factors which concern the 
bona fide character of the operation. This conclusion is 
buttressed by the fact that under section 708 of the Act, we 
have express discretion to grant operating-differential sub- 


by the untimely death of counsel for one of the applicants. Argument 
before the Board in the proceeding at San Francisco was adjourned at 
the request of applicants, and argument de novo was had before the Board 
in Washington. 
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sidy, if necessar y, to a charterer of government-owned ves¬ 
sels nnder Title VII of the Act, 

“upon the same terms and conditions and subject to the 
same limitations and restrictions, where applicable, 
as are elsewhere provided in this Act with respect to 
payments of such subsidies to operators of privately 
owned vessels (Emphasis added.) 

Under this latter section, it seems clear that the Board is 
authorized to determine that the charterer of government- 
owned vessels under Title Vil of the Act is operating an 
“existing service” within the meaning of section 605(c); it 
does not appear that different considerations, for the pur¬ 
poses of section 605(c), should be applicable to the char¬ 
terer of privately-owned vessels. 

PFEL has stated that, should its present application be 
approved, it will purchase vessels to replace chartered ves¬ 
sels presently being operated by it on the route. Vessel 
ownership is a matter which we must eventually consider 
under section 601(a) and other apposite sections of the Act, 
but it is not germane to our present inquiry as to whether 
PFEL is operating an existing service on the route. We 
conclude, therefore, that both PTL and PFEL are operat¬ 
ing existing services on the route within the meaning of sec¬ 
tion 605(c) to the extent of their operations thereon 
133 at the time of filing of their applications, and, conse¬ 
quently, our further consideration herein will be lim¬ 
ited to the second part of that section. 

We accordingly proceed to determine as an initial ques¬ 
tion under the second part of section 605(c) whether the 
effect of the granting of a subsidy to either or both of the 
present applicants would be to give undue advantage or 
would be unduly prejudicial as between citizens of the 
United States in the operation of vessels in competitive 
services, routes or lines. 

Each applicant intervenes in the other’s application and 
contends generally that the granting of a subsidy to the 
other and a denial of a subsidy to it would be unduly 
prejudicial to it. PFEL also contends that it would be un¬ 
duly prejudiced if both applicants were granted a subsidy , 
but only as to their owned vessels. PTL, on the other hand, 


59 


contends that it would be unduly prejudiced if a subsidy 
should be granted PPEL in excess of the latter’s owned 
vessels. Interveners, APL, States Marine, and Isthmian 
contend that the granting of a subsidy to either or both ap¬ 
plicants would be unduly prejudicial as to their operations 
on the route. AML, while not opposing either of the pres¬ 
ent applications, contends that section 605(c) requires the 
Board, in any event, to find that the service presently of¬ 
fered by United States-flag vessels on the route is inade¬ 
quate before any additional subsidy can be awarded. 

In addition to the present applicants, eight other United 
States-flag lines furnish service to various ports on the 
route, but only PTL, PFEL, and APL comprehensively and 
regularly serve the whole route as set forth in the trade 
route descriptions. The combined carryings of the latter 
three lines on the route in 1949 were 59 percent of the total 
commercial liner cargo; the combined carryings of other 
United States-flag operators amounted to 12 percent. 

APL is the only presently subsidized operator on the 
route, and it operates thereon with five owned freighters 
providing from 24 to 26 subsidized sailings yearly. Since 
APL is subsidized it has the obligation to serve the 
134 full route as above described, and it is definitely 
competitive with the applicants within the meaning 
of section 605(c). 

No United States-flag operator on the route, other than 
applicants and APL, offers a service which is in general con¬ 
formity with the description of the route. AML operates a 
subsidized service on Trade Route No. 30, and in connection 
therewith, provides inbound service to California from some 
Trade Route No. 29 ports. The operations of AML, how¬ 
ever, are devoted primarily to serving United States ports 
outside the latter route. The primary operations of States 
has been from the Pacific Northwest on Trade Route No. 30. 
States first advertised its commercial outbound Trade Route 
No. 29 berth service in 1948, mainly to acquire an allocation 
of military cargo moving over a portion of the route. The 
direct outbound sailings of States are divided between ports 
in California and ports in the Pacific Northwest; the in¬ 
bound sailings of States return directly to the Pacific 
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sidy, if necessar y, to a charterer of government-owned ves¬ 
sels under Title VII of the Act, 

“upon the same terms and conditions and subject to the 
same limitations and restrictions, where applicable, 
as are elsewhere provided in this Act with respect to 
payments of such subsidies to operators of privately 
owned vessels.” (Emphasis added.) 

Under this latter section, it seems clear that the Board is 
authorized to determine that the charterer of government- 
owned vessels under Title Vii of the Act is operating an 
“existing service” within the meaning of section 605(c); it 
does not appear that different considerations, for the pur¬ 
poses of section 605(c), should be applicable to the char¬ 
terer of privately-owned vessels. 

PFEL has stated that, should its present application be 
approved, it will purchase vessels to replace chartered ves¬ 
sels presently being operated by it on the route. Vessel 
ownership is a matter which we must eventually consider 
under section 601(a) and other apposite sections of the Act, 
but it is not germane to our present inquiry as to whether 
PFEL is operating an existing service on the route. We 
conclude, therefore, that both PTL and PFEL are operat¬ 
ing existing services on the route within the meaning of sec¬ 
tion 605(c) to the extent of their operations thereon 
133 at the time of filing of their applications, and, conse¬ 
quently, our further consideration herein will be lim¬ 
ited to the second part of that section. 

We accordingly proceed to determine as an initial ques¬ 
tion under the second part of section 605(c) whether the 
effect of the granting of a subsidy to either or both of the 
present applicants would be to give undue advantage or 
would be unduly prejudicial as between citizens of the 
United States in the operation of vessels in competitive 
services, routes or lines. 

Each applicant intervenes in the other’s application and 
contends generally that the granting of a subsidy to the 
other and a denial of a subsidy to it would be unduly 
prejudicial to it. PFEL also contends that it would be un¬ 
duly prejudiced if both applicants were granted a subsidy 
but only as to their owned vessels. PTL, on the other hand, 
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contends that it would be unduly prejudiced if a subsidy 
should be granted PFEL in excess of the latter’s owned 
vessels. Interveners, APL, States Marine, and Isthmian 
contend that the granting of a subsidy to either or both ap¬ 
plicants would be unduly prejudicial as to their operations 
on the route. AML, while not opposing either of the pres¬ 
ent applications, contends that section 605(c) requires the 
Board, in any event, to find that the service presently of¬ 
fered by United States-flag vessels on the route is inade¬ 
quate before any additional subsidy can be awarded. 

In addition to the present applicants, eight other United 
States-flag lines furnish service to various ports on the 
route, but only PTL, PFEL, and APL comprehensively and 
regularly serve the whole route as set forth in the trade 
route descriptions. The combined carryings of the latter 
three lines on the route in 1949 were 59 percent of the total 
commercial liner cargo; the combined carryings of other 
United States-flag operators amounted to 12 percent. 

APL is the only presently subsidized operator on the 
route, and it operates thereon with five owned freighters 
providing from 24 to 26 subsidized sailings yearly. Since 
APL is subsidized it has the obligation to serve the 
134 full route as above described, and it is definitely 
competitive with the applicants within the meaning 
of section 605(c). 

No United States-flag operator on the route, other than 
applicants and APL, offers a service which is in general con¬ 
formity with the description of the route. AML operates a 
subsidized service on Trade Route No. 30, and in connection 
therewith, provides inbound service to California from some 
Trade Route No. 29 ports. The operations of AML, how¬ 
ever, are devoted primarily to serving United States ports 
outside the latter route. The primary operations of States 
has been from the Pacific Northwest on Trade Route No. 30. 
States first advertised its commercial outbound Trade Route 
No. 29 berth service in 1948, mainly to acquire an allocation 
of military cargo moving over a portion of the route. The 
direct outbound sailings of States are divided between ports 
in California and ports in the Pacific Northwest; the in¬ 
bound sailings of States return directly to the Pacific 
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Northwest and then proceed to California for delivery of 
cargo, if any, destined for that area. Isthmian operates 
only on the southern portion of the route. This company, 
during its 1949 operation on the route, served only the Phil¬ 
ippines, Hong Kong, French Indo China, and Siam. In 
1949 Isthmian had 24 outbound sailings from California 
ports, but such sailings originated at Atlantic ports. In the 
same year, Isthmian made 10 inbound sailings to California 
which sailings terminated at Atlantic destinations. States 
Marine’s operations originate at Atlantic or Gulf ports, 
calling as cargo offers at ports in California and in the 
Pacific Northwest. Its operations are primarily to Japan, 
and secondarily, to the Philippines. States Marine car¬ 
ried no inbound cargo to California in 1949. The remain¬ 
ing United States-flag operators, American-Hawaiian 
Steamship Company, Isbrandtsen, and Sudden & Chris¬ 
tenson, Inc. did not intervene in this proceeding. 

The table below shows the 1949 commercial and military 
carryings of United States-flag operators on the routes, 
exclusive of PTL, PFEL, APL and Isbrandtsen; 
135 the carryings of Isbrandtsen have not been shown, 
since they are not disclosed clearly in the record and 
are not great enough to be material. Because the evidence 
presented does not disclose the separate carryings of 
American-Hawaiian and Sudden & Christensen, the carry¬ 
ings of these operators have been combined. 

TABLE I 

Liner Cargo Carryings (in thousands of long tons) and Sailings, in 1949, on Trade Route No. 29, 
of United States-Flag Lines other than PTL, PFEL, APL, and Isbrandtsen 

OUTBOUND INBOUND 

(1) (2) (3) (4) (5) (6) (7) (8) W~ 

Percent Percent Percent 

Com. of of of 

A T.R. 29 T.R. 29 T.R. 29 

MiL Cargo* Mil. Com. Cargo* Sail's Com. Cargo* Sail's 


Isthmian. 30 22 0 30 22 24 5 6 10 

States Marine. 68 21 37 31 24 40 0 6 

State*. 89 53 52 37 52 25 0.6 15 

A-H). 57 38 19 21 3 13 

S-C ) 

American Mail. 0 0 0 0 26.4 9 

Total. 244 127 117 110 35 53 

Percent of Total 

T.R. 29 Cargo. 20% 28.5% 14.8% 7.4% 


* Percentage of Trade Route 29 cargo, of the type indicated in the column immediately pre¬ 
ceding. to the total cargo of this type carried by the vessels of each line operating on the route. 

This tabulation reveals either (1) a concentration on out¬ 
bound cargo to the virtual exclusion of inbound cargo, or 
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vice versa, (2) a predominance of military cargo, or (3) the 
relatively small percentage of Trade Route No. 29 cargo 
carried by those lines serving ports in the Atlantic and Gulf. 

In determining whether services are competitive, within 
the meaning of section 605(c), it is provided that the Board 
shall take into consideration 

“the type, size, and speed of the vessels employed, 
whether passenger or cargo, or combination passenger 
and cargo, vessels, the ports or ranges between which 
they run, the character of cargo carried, and such other 
facts as it may deem proper/’ (Emphasis supplied.) 

In administering the operating-differential subsidy pro¬ 
gram for which Title VI of the Act provides, an un- 
136 derlying consideration must be the execution of the 
Act’s primary purpose, as expressed in the preamble, 
which is 

“To further the development and maintenance of an 
adequate and well-balanced American merchant-marine, 
to promote the commerce of the United States, to aid in 
the national defense, . . .” 

We must also consider the major Congressional declaration 
of policy as expressed in section 101 of the Act, which is, 

“that the United States shall have a merchant marine 
. . . sufficient to carry its domestic water-borne com¬ 
merce and a substantial portion of the water-borne ex¬ 
port and import foreign commerce of the United States 
and to provide shipping service on all routes essential 
for maintaining the flow of such domestic and foreign 
water-borne commerce at all times . . (Emphasis 
supplied.) 

We believe, therefore, that the standing of an intervening 
operator in any claim of undue prejudice or advantage un¬ 
der section 605(c) is diminished to the extent that it does 
not offer a direct and regular service in general conformity 
to the route as a whole. 

Our responsibilities relating to this route, which are a 
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subsidiary but necessary part of our larger responsibility 
to effectuate the purposes of the Act, cannot be effectively 
discharged by disqualifying an applicant which regularly 
and comprehensively serves the entire route, solely to pro¬ 
tect those operators which serve only such portions thereof 
as suit their preference, or which observe such itineraries 
and schedules as shifting requirements in the trade may 
dictate. The Senate Committee on Commerce, 75th Con¬ 
gress, 3d Session, has stated in Report No. 1618 that the 
whole subsidy system is designed “to preserve and expand 
an industry demanded in the interest of our national wel¬ 
fare’ 9 and not to provide aid “for the benefit of the ship¬ 
owner. 9 9 An applicant for an operating-differential subsidy 
agrees that it will assume the obligation to restrict its opera¬ 
tions to the route for which the subsidy is granted and to 
serve the requirements of the whole route. The participa¬ 
tion of United States-flag vessels on the route involved is 
thus insured a reasonable expectancy of long-range per¬ 
manency. As we have recently stated in Application of 1J. S. 
Lines, Docket No. S-21, decided January 7, 1952, 

“A subsidy under such circumstances is thus no more 
than a fair allowance for the necessary restriction, and 
will not give to the applicant undue advantage as com¬ 
pared with the interveners who are now and will here¬ 
after be free to seek higher voyage revenues because 
of freedom from such restriction.” 

137 The question of undue prejudice or advantage, inso¬ 
far as United States-flag operators on the route other 
than APL and the two applicants are concerned, must be 
judged in the light of the above considerations. Although it 
may be admitted that the granting of subsidies to the pres¬ 
ent applicants for their operations on the route may give 
them an economic advantage over these other United States- 
flag operators to the extent that they are competing on cer¬ 
tain segments thereof, we believe that the resulting preju¬ 
dice, if any, suffered by these operators which cover only 
part of the route would not be undue within the meaning of 
section 605(c) of the Act. 
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Considering now the position of APL on the route, the 
following table discloses, inter alia, the total liner cargo car¬ 
ryings, both commercial and military, and the nnmber of 
sailings on the route for the years 1938,1947,1948, and 1949, 
respectively: 

TABLE II 


Liner Cargo Carrying* (Commercial and Military) and Sailing* on Trade Route 29 

(Thousands of Long Tons) 



„ (1) 
Com. 4 

(2) 

(3) 

(4) 

% of 

A 

(«), 

Total 


MiL 

Mil. 

Com. 

Com. 

Com. 

Sail’s 

1938 

1. Total U. S. & Foreign. 



958 

100 

602 

100 

2. U. S. Line*. 



234 

24 

63 

10 

3. Foreign Lines. 

4. APL. 

5. Other U. S. Line*. 



724 

161 

73 

76 

17 

7 

539 

90 

1947 

6. Total U. S. 4 Foreign. 

. 1511 

460 

1051 

100 

677 

100 

7. U. S. Lines. 


460 

726 

69 

481 

71 

8. Foreign Lines. 


0 

325 

31 

196 

29 

1948 

9. Total U. S. 4 Foreign. 

. 1362 

317 

1045 

100 

674 

100 

10. U. S. Lines. 


317 

725 

69 

452 

67 

11. Foreign Lines. 


0 

320 

31 

222 

33 

1949 

12. Total U. S. 4 Foreign. 


445 

1262 

100 

920 

100 

13. U. S. Lines. 


445 

900 

71 

610 

66 

14. Foreign lines. 

. 362 

0 

362 

29 

310 

34 

15. APL A Applicants. 

16. Other U. S. lines. 


319 

748 

59 

447 

48 

. 279 

127 

152 

12 

163 

18 

17. APL—All Services. 


66 

260 

22 

156 

17 

18. —T.R. 29 Freight. 


59 

157 

12 

58 

6 

19. PTL. 

. 244 

112 

132 

11 

62 

6 

20. PFEL—Total. 


141 

333 

28 

229 

25 

21. —Reefer. 

. 164 

109 

55 

4 

114 

12 

22. Freighter. 

. 310 

32 

278 

22 

115 

13 


138 It will be observed from the above table, that United 
States-flag participation in liner commercial traffic 
has increased from about 24 per cent in 1938 to approxi¬ 
mately 71 per cent in 1949. There has also been a substan¬ 
tial improvement in the position of APL over its prewar 
participation. In 1938, APL carried approximately 17 per 
cent of the total cargo moving over the route, whereas, in 
1949, it carried 22.4 per cent. The total commercial carry¬ 
ings of APL have increased from 161,000 tons in 1938 to 
283,000 tons in 1949. The record also shows that APL 
operated on the route at more than 90 per cent capacity out¬ 
bound in 1949 while, for the same period, PTL operated at 
73 per cent and PFEL at 87 per cent capacity. The record 
further discloses that there are seasonal fluctuations in 
cargo offerings, and the examiner has found that there is 
an over-all 15 per cent unused space factor that must be 
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taken into account in evaluating outbound utilization statis¬ 
tics for the route. PFEL contends that the foregoing utili¬ 
zation figures demonstrate that the trade was not over- 
tonnaged in 1949. 

APL is receiving subsidy and derives therefrom certain 
long-range benefits. It would appear, therefore, that APL 
has a greater burden in proving undue prejudice under sec¬ 
tion 605(c) than would a non-subsidized operator were there 
one in this case which regularly and comprehensively served 
the route as a whole. 

Although a more exhaustive examination will be neces¬ 
sary under other sections of the Act, we take an optimistic 
view of the prospective traffic movement on the route in 
view of the industrial growth of California and the other 
areas which its ports serve, and of the present trend 
139 of economic recovery in Japan, the Philippine Is¬ 
lands, and other countries on the route. For example, 
the military cargo shown in the above table includes all 
types of cargo that is transported under military jurisdic¬ 
tion. A considerable amount of such cargo, which includes 
civilian foodstuffs and commercial products will continue to 
move in normal times after the abandonment of military 
interest or control. 

The evidence discloses that APL has operated profitably 
on the route and has been holding its own with substantial 
success since the entry of applicants into the trade, notwith¬ 
standing that applicants have secured more than one-third 
of the total traffic moving over the route. The record is 
clear that, on the basis of its 1949 operation, APL alone 
could not have handled with its then existing service the out¬ 
bound traffic of either or both applicants in addition to its 
own traffic. 45 The evidence is not convincing that the 


45 PTL and PFEL combined carried 34 per cent of the outbound liner 
dry cargo moving over the route with 89 sailings. APL’s trans-Pacific 
freighter service carried 13 per cent of such cargo with 27 sailings. In 
order to handle the cargo moved by applicants in 1949, excluding cargo 
on PFEL’s reefer ships, APL would have had to supply space for 421,000 
tons of additional outbound commercial and military cargo (229,000 tons 
for PFEL plus 192,000 tons for PTL), or for 278,000 tons of additional 
outbound commercial cargo (197,000 tons for PFEL plus 81,000 tons for 
PTL). The latter figure alone exceeds APL’s trans-Pacific freighter 
carryings of outbound commercial cargo by 174,000 tons. 
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granting of either or both of the present applications would 
adversely affect APL’s relative position on the route. 

APL contends that if additional vessels should be re¬ 
quired on the route it will furnish them. 46 Whether there is 
undue prejudice and advantage under section 605(c) must 
depend on the existing service of the interveners as well as 
that of applicants. We do not regard an offer to supply 
additional vessels, if needed in the future, as bearing on the 
question of undue prejudice or advantage “as between citi¬ 
zens of the United States, in the operation of vessels in com¬ 
petitive services, routes, or lines, . . .” (Emphasis added.) 

Neither a subsidized nor a non-subsidized operator is 
140 entitled under section 605(c) to assert a claim of 
undue prejudice to a prospective but non-existing 
operation. 

Applicants contend that APL’s offer to expand its service 
must be considered in light of the fact that APL itself has 
recently requested the Board for permission to increase its 
service in order to provide from 47 to 57 subsidized voyages 
on the route. The implication perhaps arises that APL 
considers it has the primary responsibility for maintaining 
and developing the vast commerce on the route, and that 
APL indirectly attacks the Board’s power to grant multiple 
subsidies on a single route so long as the existing subsidized 
operator is willing to expand its service. The Maritime 
Commission in its first report on a subsidy application in 
1938, Docket No. S-l, American South African Line, Inc., 
3 U. S. M. C. 377 (1938), rejected both of these contentions. 
The Commission stated that “plenary power to grant dual 
or multiple subsidies is expressly conferred upon the Com¬ 
mission by . . . section 605(c), subject only to the limita¬ 
tions stated herein. The language of this section is too clear 
in this regard to require further elaboration.” The Com¬ 
mission also stated that “The Act neither by definition or 
implication invests a subsidy contract with the legal effect of 
an exclusive franchise ...” We concur in that view. 

In light of all the foregoing, we conclude that the grant¬ 
ing of either or both of the present applications will not 
result in undue prejudice as against APL. 

46 States also contended that it would furnish additional vessels if traffic 
on the route should warrant. 
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The above considerations set forth with respect to APL 
are not necessarily determinative of the question of undue 
prejudice and advantage as between the applicants. Both 
applicants and APL have operated profitably on the route 
with comparatively little free space during the test year 
1949, and it appears that neither applicant has the ability 
to carry all, or a substantial portion, of the cargo being car¬ 
ried by the other. It may be, however, that the granting of 
a subsidy to one of the applicants and the denial of a subsidy 
to the other might result in undue prejudice to the latter 
operator so long as it continues its comprehensive and reg¬ 
ular service on the route as a whole. We conclude, 
141 on the basis of the present record, that the granting 
of subsidies to both PTL and PFEL to the extent of 
their operations on the route at the time the applications 
were filed would not unduly prejudice either operator!. We 
leave open the question of the undue prejudice which might 
result as between applicants if one of them should fail to 
qualify for a subsidy under other sections of the Act and the 
possible question of the necessity of entering into a subsidy 
contract with the qualifying applicant in order to provide 
adequate service. 

Both AML and APL urge that the Board, in any event, 
must decide under section 605(c) whether a subsidy is nec¬ 
essary to provide adequate United States-flag service; AML 
has submitted briefs in which the legislative history of the 
section has been extensively collated and expounded. We 
believe the wording of the Act is clear that except where 
section 605(c) makes adequacy of United States-flag service 
an issue, viz., where the applicant seeks to establish a service 
not in existence or where the Board finds that the prospective 
subsidy contract would be unduly advantageous or preju¬ 
dicial, no finding need be made on this question under this 
section. The question of adequacy of United States-flag 
service under the second part of section 605(c) thus is not 
reached, unless the Board finds that the granting of the 
application would result in undue prejudice or advantage. 
We have carefully considered the interpretation of section 
605(c) that has been urged by AML and APL, and believe 
that the legislative history of the section does not lend 
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cogent support to a contrary construction to that taken 
above. 

AML and APL argue that prior to the Commission’s re¬ 
port in P. A. B. Line, Inc. — Subsidy, Route 24, 3 U. S. M. C. 
357 (1948), section 605(c) had been interpreted to require 
that the applicant prove that a subsidy was necessary to 
maintain adequate United States-flag service on the route 
involved. In support of this contention, AML and APL cite 
the report of the Maritime Commission in Bloomfield S. S. 
Co. — Subsidy, Route, 15, 3 U. S. M. C. 299 (1946), where 
both Bloomfield and Lykes were applying for subsi¬ 
dies on the same route. It is true that the Corn- 
142 mission in denying subsidies to both applicants in 
that case said: 

“ Under the circumstances, we conclude that financial 
aid under Title VI of the Act is not necessary at the 
present time to promote the foreign commerce of the 
United States on Trade Route No. 15B, and that both 
applications therefor should be denied.” 

Lykes’ service on the route was found to be “existing” 
and was admitted by both applicants to be adequate. The 
Commission held that because of section 605(c) it could not 
grant a subsidy to Bloomfield since its service was in pros¬ 
pect only, and, therefore, would be in addition to the existing 
service of Lykes, which was admittedly adequate. 

On the other hand, the denial of subsidy to Lykes was not 
stated to be because of any bar interposed by section 605(c). 
The Commission referred rather to the authority granted 
to it under section 601(a) and stated as a matter of policy 
that aid would be granted whenever “necessary to maintain 
adequate United States service on essential foreign trade 
routes.” Section 605(c) would clearly not have been a bar 
to granting a subsidy to Lykes, for Lykes was then the only 
existing United States-flag operator on the route therein 
involved. It seems obvious, therefore, that in considering 
adequately in connection with Lykes’ application, the Com¬ 
mission was not determining this issue under section 605(c), 
but rather giving effect to the policy of section 601(a). We 
do not abandon adequacy of service as a consideration in 
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our ultimate disposition of operating-differential subsidy 
applications, nor do we reject the other considerations pre¬ 
sented by interveners and those contributed in the recom¬ 
mended decision of the examiner, which, however, do not 
bear on the present issues under section 605(c). 

Although we take an optimistic view of the prospective 
traffic on the route, we do not herein attempt to evaluate 
the various tonnage forecasts that have been presented or 
to decide whether the figures projected for United States- 
flag participation therein should be revised up or down. The 
question of the number, type, and size of vessels which may 
or should be subsidized, and, indeed, the question of 
143 whether either or both applicants should be granted a 
subsidy must await our determinations under other 
sections of the Act. In this respect, the voluminous and 
comprehensive record and the chief examiner’s expert dis¬ 
tillation thereof in his recommended decision is informative, 
and, together with other material which may be required, 
can readily form the basis for the disposition of the other 
issues not yet decided. The exceptions of the various inter- 
venors, and those of applicants, have been carefully consid¬ 
ered, and except to the extent that they are consistent with 
this report they are overruled at this time. 

Conclusions 

The Board, therefore, concludes: 

1. Applicants Pacific Transport Lines, Inc. and Pa¬ 
cific Far East Line, Inc. are operating existing services 
on Service 2 of Trade Route No. 29 within the meaning 
of section 605(c) of the Act; 

2. The effect of the granting of operating-differential 
subsidy contracts to both of the applicants to the extent 
of their operations on Service 2 of Trade Route No. 29 
at the time of the filing of their applications would not 
be to give undue advantage or be unduly prejudicial as 
between citizens of the United States in the operation 
of vessels on the route; and 

3. The provisions of section 605(c) of the Act do not 
interpose a bar to the granting of operating-differential 
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subsidy contracts to both of the applicants for the 
operation of cargo vessels on Service 2 of Trade Route 
29 to the extent of their operations thereon at the time 
of the filing of their applications. 


All further questions which may arise under this or other 
sections of the Act are expressly reserved for future deter¬ 
mination. 

By the Board 


(S.) A. J. Williams 

Secretary 
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Exhibit C 


Federal Maritime Board 
Maritime Administration 


United States Department op Commerce, Charles Sawyer, 
Secretary, Washington 25, D. C. 

Manning X4561 NR 52-86 

TWO SS LINES APPROVED BY FMB FOR OPERAT¬ 
ING SUBSIDY CONTRACTS 

Immediate Release —Friday, November 21,1952 

The Federal Maritime Board today authorized the execu¬ 
tion of operating-differential subsidy contracts with two 
West Coast steamship companies for the Calif ornia-Trans- 
Pacific freight service, A. W. Gatov, Chairman of the Fed¬ 
eral Maritime Board announced today. 

The two companies are Pacific Transport Lines, Inc., and 
Pacific Far East Lines, Inc., both of San Francisco. 

This brings to 15 the number of U. S. steamship companies 
holding operating-differential subsidy contracts with the 
Government. 

The purpose of the subsidies is to offset the difference 
in certain major operating costs borne by American com¬ 
panies in comparison with the lower foreign costs of com¬ 
petitors on the “essential trade routes” designated by the 
Federal Maritime Board. 
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Today’s action authorizes Pacific Transport Lines to 
assign to subsidized service on the route four C-3 and one 
Victory type vessels which that company owns. Pacific Far 
East Lines will operate eight owned vessels, five of the C-2 
type and three Victory ships. The Board’s approval author¬ 
izes execution of contracts which would become effective 
for voyages commencing on and after January 1,1953. The 
contracts will terminate December 31,1962. 

In its decision today, the Board found that the services 
of the two lines are essential for the promotion, develop¬ 
ment, expansion and maintenance of the foreign commerce 
of the United States, as required by law, and that such ser¬ 
vices are required to meet foreign-flag competition and to 
promote the commerce of the United States. 

The contracts to be executed will also call for ship re¬ 
placement programs by the two companies. 

The contract authorized today with Pacific Transport 
Lines will call for the company to perform in the subsidized 
service, on schedules approved by the Maritime Administra¬ 
tion, not less than 24 nor more than 26 sailings per year. 
Pacific Far East Lines will agree to perform not less than 
36 nor more than 40 sailings per year. 

145 American President Lines, Ltd., also operates under 
a subsidy contract on the same trans-Pacific route 
which is designated as Trade Route No. 29, Freight Ser¬ 
vice 2. 

Subsidy payments under the new contracts will be based 
upon rates to be determined by the Federal Maritime Board 
after further calculations based upon the nature and extent 
of foreign-flag competition and the differentials between the 
United States and foreign costs. The keen foreign competi¬ 
tion which has been experienced in this trade is expected to 
increase because of the reentry of Japan’s merchant Fleet 
into commercial service, Mr. Gatov said. 

• •••••• 

187 Exhibit H 

Report of the Board on - Petition for Reconsideration 

American President Lines, Ltd. (hereinafter called 
“APL”), an intervener in this proceeding, filed on De- 
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cember 10, 1952 a petition for reconsideration of onr de¬ 
cision of April 8, 1952, on the issnes under section 605(c) 
of the Merchant Marine Act, 1936 (hereinafter called the 
“Act”), and for reconsideration of our administrative 
determination of November 21,1952, under section 601, and 
other sections of the Act, approving the subsidy applica¬ 
tions of the two applicants for operation on Trade Route 
No. 29 and for public hearing thereon. APL simultaneously 
applied for leave to introduce as new evidence in the case 
traffic data for the route for 1950, 1951, and the first half 
of 1952. 

Our decision of April 8, 1952 under section 605(c) was 
made after extensive public hearing and arguments par¬ 
ticipated in by APL. Section 601, and other sections of 
the Act, upon which our November 21, 1952 action was 
based, contemplate administrative determinations and do 
not provide for public hearings. On June 17, 1952, States 
Steamship Company, an intervener, requested public hear¬ 
ings and oral arguments on issues arising under section 
601, and other pertinent sections of the Act. This request 
was denied, and we see no reason now to change our posi¬ 
tion on this point in the present instance at the request 
of APL. 

188 Apart from the issue as to a public hearing, we must 
deny the application of APL for reconsideration of 
our decision of April 8, 1952 and of our administrative 
determination of November 21, 1952, and for leave to file 
additional evidence, for the reasons set forth below: 

The application to reconsider the decision of April 8, 
1952 is denied on two grounds, first, because it was not 
filed within the time prescribed by our Rules of Procedure, 
section 201.233 (6 F. R. 4325), and, secondly, because in 
any event it is without merit. 

Our rule, section 201.233, provides: 

* ‘ Time for filing petition for reargument, etc. A peti¬ 
tion for reargument or for reconsideration of final 
Commission (Board) action must be filed within sixty 
(60) days after the date of such action.” 

Eight months elapsed between the date of the decision and 
the APL application. APL argues that the decision of 
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April 8 was not final nntil the subsequent administrative 
determination of November 21 approving the subsidy appli¬ 
cations. We hold, however, that the findings under section 
605(c) are entirely distinct from findings required under 
other sections of the Act. The 605(c) questions were com¬ 
pletely and finally decided in April 1952, except for the 
determination of possible 605(c) questions arising between 
applicants Pacific Transport Lines, Inc. (hereinafter called 
“PTL”) and Pacific Far East Line, Inc. (hereinafter called 
“PFEL”) if one of them had failed to qualify under section 
601, and other pertinent sections of the Act. Since both 
PTL and PFEL have qualified for subsidy under our No¬ 
vember administrative determination, it has become un¬ 
necessary to decide any reserved issues under section 
605(c), in which issues APL was in no event interested. 
This reservation in no way lessoned the finality of our 
April decision on the matters covered thereby, which in¬ 
cluded a finding that: 

189 “2. The effect of the granting of operating- 

differential subsidy contracts to both of the ap¬ 
plicants (PTL and PFEL) to the extent of their opera¬ 
tions on service 2 of Trade Route No. 29 at the time 
of the filing of their applications (26 outward sailings 
for PTL and 58 outward sailings for PFEL) would not 
be to give undue advantage or be unduly prejudicial 
as between citizens of the United States (including 
APL) in the operation of vessels on the route.” 
(Bracketed words added.) 

Our decision of April 8, 1952 gave careful consideration 
to the extensive arguments of APL and to its position as 
a competitor. Compare 7. C. C. v. Jersey City , 322 U. S. 
503 at 514; Panhandle Eastern Pipe Line Co. v. Public 
Service Commission, 332 U. S. 507. 

In any event the petition of APL for reconsideration of 
our April decision and also of our November administra¬ 
tive determination must be denied on the merits. APL 
contends that Trade Route 29 is now over-tonnaged and 
that current traffic data shows that APL and other Ameri- 
can-flag lines now provide adequate service to take care 
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of the regular commercial cargoes, excluding iron ore, with¬ 
out any service from PTL or PFEL. APL then raises the 
issue of adequacy of service and charges that both our 
April decision and November administrative determination 
reached conclusions as to the service offered on the route 
based on traffic data which did not extend beyond 1949, 
which conclusions APL says are disproved by the later 
data which APL offers as a supplement to the record. 

We may repeat what we said in our April report that 
under section 605(c) adequacy of service is not an issue 
unless we first find that applicant’s proposed service is in 
addition to existing services, or unless we find that the 
granting of a subsidy would give undue advantage or be 
unduly prejudicial as between citizens of the United States. 
But we expressly found to the contrary on both of these 
issues, so that adequacy of service was not reached as an 
issue. But APL pursues the argument, contending that 
neither a decision on the question of undue prejudice under 
section 605(c) nor an administrative determination 
190 on the needs of the service under section 601 should 
be made in 1952 on a record which contains evidence 
running only through 1949. The answer to this contention 
is that before the April 1952 decision we had traffic data 
running through June 1951 supplied in part by APL and 
in part by PFEL, and before the November 1952 admin¬ 
istrative determination we had authoritative traffic data 
from our own records running through 1951 with some 
supplemental information for 1952, submitted in support 
of staff recommendations all of which did not contradict, 
but, on the contrary, supported the conclusions indicated 
by the earlier data. 

A. J. Williams, 

Secretary. 

December 31, 1952. 

• •••••• 
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215 Filed March 17, 1953 

Answer of Federal Maritime Board ; A. W. Gatov, Chair¬ 
man of the Board ; Robert W. Williams, Vice-Chairman 
of the Board; and Charles Sawyer, Former Secretary 
of Commerce 

Now come the defendants, Federal Maritime Board; A. 
W. Gatov, Chairman of the Board; Robert W. Williams, 
Vice-Chairman of the Board; and Charles Sawyer, former 
Secretary of Commerce, and in answer to the complaint, say 
as follows: 

First Defense 

1. Answering paragraph 1 of the complaint, defendants 
deny each and every allegation therein. 

2. Answering paragraph 2 of the complaint, defendants 
admit the allegations therein. 

3. Answering paragraph 3 of the complaint, defendants 
admit the allegations therein. 

4. Answering paragraph 4 of the complaint, defendants 
aver that Section 106 of Reorganization Plan No. 21 of 1950 
speaks for itself, and defendants respectfully refer the 
Court to said plan (found as footnote to 46 U.S.C. 1111) for 
the full meaning, purport and effect thereof. Except to the 
extent denied by the foregoing statement, the allegations of 

paragraph 4 of the complaint are admitted. 

216 5. Answering paragraph 5 of the complaint, defend¬ 
ants say that they are without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allegation 
that for purposes of service of process Pacific Transport 
Lines, Inc. (hereinafter called PTL) is doing business in 
the District of Columbia. Except to the extent denied by 
the foregoing statement, the allegations of paragraph 5 of 
the complaint are admitted. 

6. Answering paragraph 6 of the complaint, defendants 
say that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation that 
for purposes of service of process Pacific Far Eastern Line, 
Inc. (hereafter called PFEL) is doing business in the Dis¬ 
trict of Columbia. Except to the extent denied by the fore- 
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going statement, the allegations of paragraph 6 of the com¬ 
plaint are admitted. 

7. Answering paragraph 7 of the complaint, defendants 
admit that this is an action purportedly brought to review 
the action of the Federal Maritime Board awarding operat¬ 
ing-differential subsidy contracts to PTL and PFEL under 
Title VI of the Merchant Marine Act of 1936. Copies of 
said contracts are attached hereto as Exhibits A and B, and 
the Court is respectfully referred thereto for the full mean¬ 
ing, purport and effect thereof. Except to the extent ad¬ 
mitted by the foregoing statements, the allegations of para¬ 
graph 7 of the complaint are denied. 

8. Answering paragraph 8 of the complaint, defendants 
say that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation that 
Trade Route 29, Service 2, has been served since 1901 by 
plaintiff. Defendants admit that plaintiff since 1938 has 
been operating over Trade Route 29, Service 2, under an 
operating-differential subsidy contract and that plaintiff’s 
1947 contract covers 24-26 annual sailings by five vessels. 

Defendants further admit that PTL and PFEL were 
217 organized and commenced service in 1946. Defend¬ 
ants further aver that the full description of Trade 
Route 29, Service 2, is as follows: 

Between the California ports of Los Angeles and San 
Francisco and Yokohama, Osaka, Kobe, other Japanese 
ports (as traffic offers) Shanghai, other North China 
ports and ports in Manchuria and Korea (as traffic 
offers), Hong Kong, Manila, Philippine Islands out- 
ports, French Indo-China and Siam (as traffic offers): 
with privilege of calls at ports of U.S.S.R. in Asia. 

Except to the extent admitted by the foregoing statements, 
the allegations of paragraph 8 of the complaint are denied. 

9. Answering paragraph 9 of the complaint, defendants 
admit the allegations therein. 

10. Answering paragraph 10 of the complaint, defendants 
admit that the examiner issued his recommended decision 
on August 30, 1951. Defendants further say that the 
examiner’s recommended decision speaks for itself and the 
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Court is respectfully referred to said recommended decision 
(which is attached to the complaint as Exhibit A) for the 
full meaning, purport and effect thereof. Except to the ex¬ 
tent admitted by the foregoing statements, the allegations 
of paragraph 10 of the complaint are denied. 

11. Answering paragraph 11 of the complaint, defendants 
say that the Federal Maritime Board heard argument on 
the exceptions to the examiner’s recommended decision and 
on April 8, 1952, rendered its final decision under Section 
605(c) of the Merchant Marine Act of 1936. Defendants 
further say that the Federal Maritime Board’s decision of 
April 8,1952 (which is attached to the complaint as Exhibit 
B) speaks for itself, and the Court is respectfully referred 
to said decision for the full meaning, purport and effect 
thereof. Defendants admit that the provisions of Section 
605(c) set forth in the complaint are correct excerpts from 
said section, and the defendants respectfully refer the Court 
to the text of said statute for the full meaning, purport and 
effect thereof. Except to the extent admitted by the fore¬ 
going statements, the allegations of paragraph 11 of the 
complaint are denied. 

218 12. Answering paragraph 12 of the complaint, de¬ 

fendants admit that on November 21, 1952, a press 
release was issued on behalf of the Federal Maritime Board. 
A copy of said release is attached to the complaint as Ex¬ 
hibit C, and the Court is respectfully referred thereto for 
the full meaning, purport and effect thereof. Except to the 
extent admitted by the foregoing statements, the allegations 
of paragraph 12 of the complaint are denied. 

13. Answering paragraph 13 of the complaint, defendants 
admit that on December 9, 1952, plaintiff by its president 
sent a letter to the then Secretary of Commerce Charles 
Sawyer and that on December 11, 1952, the then Secretary 
of Commerce Charles Sawyer responded thereto. Copies 
of said letters are attached to the complaint as Exhibits D 
and E and the Court is respectfully referred thereto for the 
full meaning, purport and effect thereof. Except to the 
extent admitted by the foregoing statements, the allegations 
of paragraph 13 of the complaint are denied. 

14. Answering paragraph 14 of the complaint, defendants 
admit the allegations therein. 
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15. Answering paragraph 15 of the complaint, defendants 
admit that on December 31,1952, plaintiff delivered a letter 
to the Federal Maritime Board. Defendants further say 
that said letter (which is attached to the complaint as 
Exhibit G) speaks for itself and the Court is respectfully 
referred thereto for the full meaning, purport and effect 
thereof. Defendants further say that they are without 
knowledge or information sufficient to form a belief as to 
the truth of the allegation that said letter was delivered to 
PTL and PFEL. Except to the extent admitted by the fore¬ 
going statements, the allegations of paragraph 15 of the 
complaint are denied. 

16. Answering paragraph 16 of the complaint, defendants 
admit the allegations therein. 

17. Answering paragraph 17 of the complaint, defendants 
admit that on December 31, 1952 the Board entered into 

subsidy contracts with PTL and PFEL. Copies of 
219 said contracts are attached hereto as Exhibits A and 
B and the Court is respectfully referred thereto for 
the full meaning, purport and effect thereof. Except to the 
extent admitted by the foregoing statements, the allegations 
of paragraph 17 of the complaint are denied. 

18. Answering paragraph 18 of the complaint, defendants 
admit that Section 201.233 of the Federal Maritime Board’s 
Rules of Practice requires that a petition “for reconsidera¬ 
tion of final Commission action must be filed within sixty 
(60) days after the date of such action.” Except to the 
extent admitted by the foregoing statement, the allegations 
of paragraph 18 of the complaint are denied. 

19. Answering paragraph 19 of the complaint, defendants 
say that the Federal Maritime Board issued its final decision 
on April 8, 1952 (a copy of which is attached to the com¬ 
plaint as Exhibit B) and caused to be issued a press release 
on November 21, 1952 (a copy of which is attached to the 
complaint as Exhibit C). The Court is respectfully referred 
to said copies of the final decision of April 8,1952 and the 
press release of November 21, 1952 for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 19 
of the complaint are denied. 

20. Answering paragraph 20 of the complaint, defendants 
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admit that plaintiff filed a petition for reconsideration (a 
copy of which is attached to the complaint as Exhibit E), 
and the Court is respectfully referred to said copy of plain¬ 
tiff’s petition for reconsideration for the full meaning, 
purport and effect thereof. Defendants further admit that 
plaintiff’s pe-ition for reconsideration was denied by the 
Federal Maritime Board in its decision of December 31, 
1952 (a copy of which is attached to the complaint as Exhibit 
G) and the Court is respectfully referred to said copy of 
the decision of December 31, 1952 for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 20 
of the complaint are denied. 

220 21. Answering paragraph 21 of the complaint, de¬ 

fendants admit that the provisions of the Merchant 
Marine Act of 1936 set forth in paragraph 21 are correct 
excerpts from said statute and defendants respectfully refer 
the Court to said statute for the full meaning, purport and 
effect thereof. The Court is also respectfully referred to 
the copy of the examiner’s recommended decision which is 
attached to the complaint as Exhibit A for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 
21 of the complaint are denied. 

22. Answering paragraph 22 of the complaint, defendants 
admit that one of the exhibits introduced by the Maritime 
Commission contains the statement that plaintiff’s 4 ‘service 
during 1938 was in a state of reorganization and not more 
than half its usual number of sailings were made that year.” 
Except to the extent admitted hv the foregoing statement, 
the allegations of paragraph 22 of the complaint are denied. 

23. Answering paragraph 23 of the complaint, defendants 
admit that plaintiff is serving Trade Route 29 with 5 C3 
vessels. Defendants say further that the subsidy contract 
with PFEL (a copy of which is attached to this answer as 
Exhibit B) speaks for itself and the Court is respectfully 
referred to said copy of the contract for the full meaning, 
purport and effect thereof. Except to the extent admitted 
by the foregoing statements, the allegations of paragraph 
23 of the complaint are denied. 
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24. Answering paragraph 24 of the complaint, defendants 
say that they are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation that 
plaintiff has continuously served Trade Route 29 since 1901. 
Defendants say further that the subsidy contracts with PTL 
and PFEL (copies of which are attached to this answer as 
Exhibits A and B) speak for themselves and the Court is 
respectfully referred to said copies of the contract for the 
full meaning, purport and effect thereof. 

221 25. Answering paragraph 25 of the complaint, de¬ 

fendants deny each and every allegation of paragraph 
25 of the complaint. 

26. Answering paragraph 26 of the complaint, defendants 
admit that plaintiff intervened in the proceedings before the 
Board. Defendants further admit that Section 10(a) of the 
Administrative Procedure Act declares 1c That any person 
. . . adversely affected or aggrieved by such action within 
the meaning of any relevant statute shall be entitled to 
judicial review thereof.’* Defendants particularly admit 
that plaintiff has no common law standing to seek judicial 
review. Except to the extent admitted by the foregoing 
statements, the allegations of paragraph 26 of the complaint 
are denied. 

Second Defense 

Defendant Charles Sawyer is not a proper or necessary 
party to this action in that he did not exercise any functions 
which may be vested in him by Section 106 of Reorganization 
Plan No. 21 of 1950 to review any determinations of the 
Federal Maritime Board alleged in the complaint. 

Third Defense 

The complaint fails to state a claim against defendants 
upon which relief can be granted. 

Fourth Defense 

The Court is without jurisdiction of this action since the 
matter involved does not exceed the value of $3,000. 
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Fifth Defense 

The complaint does not present a justiciable controversy- 
over which the Court has jurisdiction. 

Sixth Defense 

Plaintiff fails to state a claim against defendants in that 
it does not show any statutory right or legal interest enti¬ 
tling it to maintain this suit. 

222 Seventh Defense 

Plaintiff is without standing to obtain judicial review be¬ 
cause the present action is premature. 

Eighth Defense 

The Court has no jurisdiction to entertain the complaint 
because it is in effect a suit against the United States to 
which it has not consented. 

Ninth Defense 

The Court is without jurisdiction of the subject matter of 
this action in that plaintiff seeks to subject to judicial review 
executive action which is committed by law to the sole and 
exclusive discretion of the executive. 

Tenth Defense 

Plaintiff will not suffer any substantial or irreparable 
damage by reason of any of the acts complained of. 

Eleventh Defense 

Plaintiff is guilty of laches so that the present suit cannot 
be maintained. Although the Board reached its final de¬ 
cision on April 8,1952, the plaintiff did not file a petition for 
reconsideration until about eight months later and did not 
institute the present suit until about nine months later, all 
to the detriment of defendants. 
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Twelfth Defense 

The Federal Maritime Board is an unincorporated execu¬ 
tive agency of the United States and as such is not subject 
to suit in the present action. 

223 Wherefore, the defendants pray that the com¬ 
plaint be dismissed in all respects with costs to the 
defendants. 

Warren E. Burger, 
Assistant Attorney General. 
Edward H. Hickey, 
Attorney, Department of Justice. 

Of Counsel: 

Francis T. Greene, 

General Counsel, 

Federal Maritime Board. 

Max E. Halpern, 

Assistant General Counsel, 

Federal Maritime Board. 

Irving Malchman, 

Oliver Biddle, 

Attorneys, 

Department of Justice. 

Joseph A. Klausner, 

Attorney, 

Federal Maritime Board. 

[Exhibits A and B omitted.] 

• •••••• 


332 Filed March 17,1953 

Answer of Defendant Pacific Far East Line, Inc. 

First Defense 

The Court lacks jurisdiction of the subject matter of the 
action for the reasons that (1) the defendant Federal Mari¬ 
time Board is an agency of the United States of America, 
that defendants Gatov and Williams are officers of the 
United States of America, and defendant Sawyer was an 
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officer of the United States at the time the action was filed 
and thereafter until January 19,1953, and that accordingly 
this suit is in substance an action against the United States 
of America which has not consented to be sued or waived 
its immunity from suit; (2) the matter in controversy in 
this action does not exceed the value of $3,000; (3) if the 
action of the Federal Maritime Board complained of is to 
any extent reviewable, its review is committed to the 
exclusive jurisdiction of the Courts of Appeals, and (4) 
plaintiff does not and will not suffer any legal wrong be¬ 
cause of the action of the Federal Maritime Board com¬ 
plained of, nor is it adversely affected or aggrieved by 
such action within the meaning of any relevant statute. 

Second Defense 

The complaint fails to state a claim upon which relief can 
be granted. 

333 Third Defense 

Defendant denies each and every allegation of the com¬ 
plaint not hereinafter expressly admitted. 

1. Defendant is not required to reply to the first para¬ 
graph of the complaint. However, defendant denies that 
this Court has jurisdiction under 28 U. S. C. § 1331 and Sec¬ 
tions 10(a) and (b) of the Administrative Procedure Act 
and denies that the matter in controversy exceeds the value 
of $3,000. 

2. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments of 
paragraph 2. 

3. Defendant admits the allegations of paragraph 3. 

4. Answering subparagraph 4(a), defendant admits that 
Charles Sawyer was, at the time the complaint was filed and 
thereafter until January 19, 1953, Secretary of Commerce, 
and, as such, his official residence was in the District of 
Columbia during this period. Defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the averment that Charles Sawyer is a citizen of the 
State of Ohio. The remaining allegations of paragraph 
4(a) are legal conclusions and do not require any reply. 


83 


Defendant admits the allegations of subparagraphs 4(b), 
(c) and (d) except that it is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments that A. W. Gatov is a citizen of California and that 
Robert W. Williams is a citizen of the State of Maryland. 

5. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments of 
paragraph 5. 

6. Defendant admits the averments of paragraph 6. 

7. Answering paragraph 7, defendant admits the aver¬ 
ments of the first sentence that defendant Board awarded 
operating-differential subsidy contracts to defendants PTL 
and PFEL and the averments of the second sentence 
thereof, and says it is not required to reply to the remain¬ 
ing averments of the paragraph. 

334 8. Answering the first sentence of paragraph 8, 

defendant admits that Essential Foreign Trade 
Routes, TJ. S. M. C. 1949, refers to Route 29, admits that it 
describes a Service 2 on that route, admits that such Service 
2 consists of freight service between California ports and 
far eastern ports at places including those averred, but in¬ 
cluding China as well, and denies the remaining averments 
of the sentence. It is without knowledge or information 
sufficient to form a belief as to the truth of the averments 
of the second and third sentences. The fourth and fifth 
sentences are argumentative, do not contain averments of 
fact, but only conclusions of the plaintiff, and require no 
answers; however, if required to answer, defendant denies 
that the demand developed for American liners on Route 29 
after World War II was abnormally large or that demand 
for American flag shipping space was well above normal 
requirements or that several new lines were organized and 
commenced service on the route in consequence thereof. 
Defendant avers that, on the contrary, the demand de¬ 
veloped for shipping space on Route 29 after World War II 
is in largest part the result of long range and continuing 
growth of traffic on the route. Defendant admits that PTL 
and PFEL were organized and commenced service on Route 
29 in 1946, that PTL was operating five vessels over the 
route in 1949 and PFEL five owned and five or six chartered 
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vessels, and denies the remaining averments of the sixth 
and seventh sentences of paragraph 8. Defendant avers 
that PFEL undertook to operate over the route to supply a 
service for the growing traffic on the route which APL, 
among others, would not or could not supply. 

9. Defendant admits the averments of paragraph 9. 

10. Defendant admits the averments of the first sentence 
of paragraph 10, and admits that Exhibit A is a true copy 
of the trial examiner’s report It is not required to answer 
the remaining averments of the paragraph because they set 
forth argument and conclusions of the plaintiff as to the 
basis of the recommendations in the decision of the trial 

examiner which speaks for itself. In any event, de- 
335 fendant denies that such conclusions of the plaintiff 
fully, fairly or accurately set forth the basis of the 
recommendations of the examiner, and denies all the aver¬ 
ments of the paragraph not hereinbefore expressly ad¬ 
mitted. 

11. Answering paragraph 11, defendant admits the aver¬ 
ments of the first sentence and admits that Exhibit B is a 
true copy of the report of the defendant Board dated April 
8, 1952. Defendant is not required to answer the second 
sentence. Defendant admits the averments of the third 
sentence and so much of the averments of the fourth sen¬ 
tence which allege the Board held plaintiff would not be 
unduly prejudiced by the grant of the subsidy applications, 
but denies that the remaining averments of the fourth sen¬ 
tence fully, fairly or accurately set forth the grounds there¬ 
fore, as to which the report speaks for itself. Defendant 
denies that the averments of the fifth and sixth sentences 
fully, fairly or accurately characterize the holdings of the 
Board’s April 8 report, wthich speaks for itself, and so 
denies them, and all averments of the paragraph not here¬ 
inbefore expressly admitted. 

12. Answering paragraph 12, defendant admits the aver¬ 
ments of the first three sentences but denies that the aver¬ 
ments of the first two sentences fully or fairly state the 
substance of the press release referred to therein, which 
specifically announced that the Board found the services 
of defendants PFEL and PTL to be essential for the pro- 
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motion, development, expansion and maintenance of the 
foreign commerce of the United States, among other things, 
as required by law. It is not required to answer the aver¬ 
ments of the fourth sentence because they are argumenta¬ 
tive and do not aver facts; if the defendant, however, is re¬ 
quired to answer, it denies them. 

13. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments of 
paragraph 13. 

14. Defendant admits the averments of paragraph 14, 

15. Answering paragraph 15, defendant admits that Ex¬ 
hibit G is a true copy of a letter received by defendant on 
December 31,1952 and is without knowledge or information 
sufficient to form a belief as to the truth of the remaining 

averments of the paragraph. 

336 16. Answering paragraph 16, defendant admits 

that Exhibit G is a true copy of the order of the 
Board issued December 31,1952 denying plaintiff’s petition 
for reconsideration and says it is not required to respond 
to the remaining averments of the paragraph. 

17. Answering paragraph 17, defendant admits that Ex¬ 
hibit J, as amended, is a true copy of certain portions of a 
contract entered into between the defendant Board and 
PFEL on December 31, 1952 and says it is not required to 
answer the remaining averments of the paragraph. 

18. Answering paragraph 18, defendant denies the aver¬ 
ments of the first and last sentences thereof, and says that 
the remaining averments of the paragraph are altogether 
argumentative and require no answer. Nevertheless, de¬ 
fendant denies that the Board took no final action in its 
report of April 8, 1952. It avers that, on the contrary, the 
report disposed finally of any interest of the plaintiff in the 
proceedings, and avers further that the action of the Board 
taken with respect to the application of PFEL for a subsidy 
subsequent to the report of April 8,1952 consisted solely of 
a determination to enter into a contract with defendant 
PFEL awarding less by way of subsidy than defendant 
PFEL applied for, and less than the report of the Board on 
April 8,1952 held defendant PFEL was entitled to by law 
so far as the interests of the plaintiff are concerned. De- 
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fendant avers that such a determination is committed by 
law to the discretion of the Board without requirement of 
further notice or hearing, and that the plaintiff suffered 
thereby no legal wrong nor was it adversely affected or 
aggrieved by it. Accordingly, defendant denies that any 
requirement or reason otherwise existed, as the matter 
affected the plaintiff and others not parties to the contracts, 
for the Board to make any public decision as to the contract 
of subsidy it awarded to defendant PFEL, or as to adequacy 
of the service on Route 29, and denies that it acted to enter 
into the contract on data which stopped with 1949. Defend¬ 
ant denies that plaintiff had no way of filing a petition for 
reconsideration of the April 8 report of the Board 
337 prior to the determination of the Board to enter into 
the contract and its announcement of that deter¬ 
mination and denies further that the April 8 report, as it 
affected the status of the plaintiff in the proceeding, was an 
interlocutory opinion. Defendant is without knowledge or 
information sufficient to form a belief as to the averments 
that plaintiff knows of no way it could have filed such a 
petition, nor any way the April 8 report of the Board can 
be held to be final Board action. Defendant accordingly 
denies all averments of the paragraph not hereinbefore 
expressly admitted. 

19. Answering paragraph 19, defendant says it is not 
required to respond to the averments of the first and second 
sentences because they are argumentative, but, if required, 
denies the averments of the first sentence, denies the Board 
read out any requirement of statute and denies the remain¬ 
ing averments of the second sentence. Answering the third 
sentence, defendant denies the Board held in its April 8 
decision that it would dispose of the application without 
considering the adequacy of the American-flag service, and 
avers that the Board, upon making the determination that 
the plaintiff and all other interested competing lines would 
not be unduly prejudiced nor defendant unduly advantaged 
by the grant of the application for subsidy, finally disposed 
of plaintiff’s interest in the proceeding and the application 
of Section 605(c) to this case, and proceeded on the matter 
thereafter according to the requirements of Section 601 and 
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other apposite provisions of the Merchant Marine Act of 
1935, and defendant further denies that the decision of the 
Board on November 21,1952 and the announcement thereof 
fail to reflect any determination required of the Board by 
the Merchant Marine Act of 1936. Answering the fourth 
sentence, defendant denies that the Board disregarded any 
proper inquiry and denies that the Board violated Sections 
605(c), 601(a) or any other provision of the Merchant 
Marine Act of 1936. 

20. Answering paragraph 20, defendant denies the de¬ 
cision of the Board to enter into the subsidy contract 

338 with defendant PFEL was in any respect arbitrary, 
or an abuse of discretion, and says it is not required 
to respond to the remaining averments of the paragraph 
because they are hypothetical and argumentative and not 
averments of fact. Nevertheless defendant denies the aver¬ 
ments of the first five sentences thereof, admits the aver¬ 
ments of the sixth sentence and denies all the remaining 
averments of the paragraph. 

21. Answering paragraph 21, defendant denies that the 
Board’s decision to enter into a subsidy contract with 
defendant PFEL was in any respect a distortion of the 
policy of the Merchant Marine Act, unlawful, arbitrary or 
an abuse of discretion, and says it is not required to respond 
to the remaining averments of the paragraph because they 
are hypothetical and argumentative. Nevertheless, defend¬ 
ants admits the averments of the first sentence; says as to 
the second sentence that the report of the examiner speaks 
for itself, and is without knowledge or information suffi¬ 
cient to form a belief as to the remaining averments of that 
sentence and the third sentence; denies the averments of 
the fourth, and fifth sentences and all the remaining aver¬ 
ments of the paragraph. 

22. Answering paragraph 22, defendant admits the Board 
found in its April 8 report that there was no undue prejudice 
to plaintiff on a number of grounds, and denies that the 
improvement of the plaintiff’s traffic situation in 1949 as 
compared with 1938 was the sole or even an important 
factor in the determination, and denies that the finding 
above referred to or the selection of plaintiff’s traffic in 
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1938 as a basis of comparison was in any respect arbitrary 
and an abuse of discretion. Defendant is not required 
to answer the remaining averments of the paragraph be¬ 
cause they are argumentative and not averments of rele¬ 
vant facts, but, nevertheless says it is without knowledge 
or information sufficient to form a belief as to the truth 
of the averments of the second sentence, which are in any 
case immaterial; denies the averments of the third and 
fourth sentences, averring that the traffic handled by the 
plaintiff as a subsidized operator continued to in- 
339 crease from 1946 on, that in 1949 it operated at more 
than 90 percent capacity outbound, while defendant 
PFEL, as a non-subsidized operator, operated at 87 percent 
capacity, that the traffic carried since 1946 by defendant 
PFEL was not traffic previously carried by plaintiff but 
rather new traffic due to the growth of the route; denies 
the averments of the fifth sentence and all the remaining 
averments of the paragraph. 

23. Defendant is not required to answer paragraph 23 
because it is argument and does not aver material facts, 
but if required, defendant denies that the subsidy contract 
entered into between the Board and defendant PFEL as 
regards replacement of vessels constitutes an undue ad¬ 
vantage to defendant or is in any respect in violation of 
Section 605(c) of the Merchant Marine Act and denies all 
the material averments of fact in the paragraph. 

24. Defendant is not required to answer paragraph 24 
because it is argument, speculative and hypothetical and 
does not aver material facts, but, if required, defendant 
denies all the averments of fact contained in the paragraph. 

25. Defendant is not required to answer paragraph 25 
because it is argument, speculative and hypothetical, but, 
if required, defendant denies all the averments of fact 
contained in the paragraph. 

26. Answering paragraph 26, defendant says it is not 
required to answer the averments of the first, second and 
fourth sentences; admits the averments of the third sen¬ 
tence that plaintiff intervened in and became a party to the 
proceeding before the Board, admits the averments of the 
fifth sentence that plaintiff has no common law standing to 
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seek judicial review of a grant of subsidy to its competi¬ 
tors ; and except as hereinbefore specifically admitted denies 
each and every allegation set forth in the paragraph. 

340 Fourth Defense 

Plaintiff has suffered n <f injury by reason of the fact 
that the Board has entered into the subsidy contract com¬ 
plained of with defendant PFEL and can suffer none in the 
future by reason thereof. 

Fifth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into tie subsidy contract with defendant 
PFEL involves the national defense, the promotion and 
development of the foreign trade and the foreign policy of 
the United States and for this reason among others is com¬ 
mitted by law to the discretion of the Board; judicial review 
thereof, in any case, is precluded by statute. 

Sixth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL was not arbitrary, capricious, an abuse of discretion, 
or otherwise in violation of law, or short of statutory right; 
in taking that action the Board observed in all respects 
the procedure required by law and the action was supported 
by substantial evidence to the full extent required by law. 

Seventh Defense 

Plaintiff had full notice on or about April 8, 1952 that 
the Board held its interest in the matters complained of 
to be at an end. Plaintiff as an intervenor took no action, 
as did other intervenors, within the time prescribed by 
rule to obtain a reconsideration of that report, and re¬ 
frained from bringing this action until January 2, 1953, 
after the Board and the other defendants had entered into 
the contracts complained of. Plaintiff has thereby been 
guilty of such laches as should in equity bar the plaintiff 
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vessels, and denies the remaining averments of the sixth 
and seventh sentences of paragraph 8. Defendant avers 
that PFEL undertook to operate over the route to supply a 
service for the growing traffic on the route which APL, 
among others, would not or could not supply. 

9. Defendant admits the averments of paragraph 9. 

10. Defendant admits the averments of the first sentence 
of paragraph 10, and admits that Exhibit A is a true copy 
of the trial examiner’s report It is not required to answer 
the remaining averments of the paragraph because they set 
forth argument and conclusions of the plaintiff as to the 
basis of the recommendations in the decision of the trial 

examiner which speaks for itself. In any event, de- 
335 fendant denies that such conclusions of the plaintiff 
fully, fairly or accurately set forth the basis of the 
recommendations of the examiner, and denies all the aver¬ 
ments of the paragraph not hereinbefore expressly ad¬ 
mitted. 

11. Answering paragraph 11, defendant admits the aver¬ 
ments of the first sentence and admits that Exhibit B is a 
true copy of the report of the defendant Board dated April 
8, 1952. Defendant is not required to answer the second 
sentence. Defendant admits the averments of the third 
sentence and so much of the averments of the fourth sen¬ 
tence which allege the Board held plaintiff would not be 
unduly prejudiced by the grant of the subsidy applications, 
but denies that the remaining averments of the fourth sen¬ 
tence fully, fairly or accurately set forth the grounds there¬ 
fore, as to which the report speaks for itself. Defendant 
denies that the averments of the fifth and sixth sentences 
fully, fairly or accurately characterize the holdings of the 
Board’s April 8 report, wthich speaks for itself, and so 
denies them, and all averments of the paragraph not here¬ 
inbefore expressly admitted. 

12. Answering paragraph 12, defendant admits the aver¬ 
ments of the first three sentences but denies that the aver¬ 
ments of the first two sentences fully or fairly state the 
substance of the press release referred to therein, which 
specifically announced that the Board found the services 
of defendants PFEL and PTL to be essential for the pro- 



85 




motion, development, expansion and maintenance of the 
foreign commerce of the United States, among other things, 
as required by law. It is not required to answer the aver¬ 
ments of the fourth sentence because they are argumenta¬ 
tive and do not aver facts; if the defendant, however, is re¬ 
quired to answer, it denies them. 

13. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments of 
paragraph 13. 

14. Defendant admits the averments of paragraph 14, 

15. Answering paragraph 15, defendant admits that Ex¬ 
hibit G is a true copy of a letter received by defendant on 
December 31,1952 and is without knowledge or information 
sufficient to form a belief as to the truth of the remaining 

averments of the paragraph. 

336 16. Answering paragraph 16, defendant admits 

that Exhibit G is a true copy of the order of the 
Board issued December 31,1952 denying plaintiff’s petition 
for reconsideration and says it is not required to respond 
to the remaining averments of the paragraph. 

17. Answering paragraph 17, defendant admits that Ex¬ 
hibit J, as amended, is a true copy of certain portions of a 
contract entered into between the defendant Board and 
PFEL on December 31, 1952 and says it is not required to 
answer the remaining averments of the paragraph. 

18. Answering paragraph 18, defendant denies the aver¬ 
ments of the first and last sentences thereof, and says that 
the remaining averments of the paragraph are altogether 
argumentative and require no answer. Nevertheless, de¬ 
fendant denies that the Board took no final action in its 
report of April 8,1952. It avers that, on the contrary, the 
report disposed finally of any interest of the plaintiff in the 
proceedings, and avers further that the action of the Board 
taken with respect to the application of PFEL for a subsidy 
subsequent to the report of April 8,1952 consisted solely of 
a determination to enter into a contract with defendant 
PFEL awarding less by way of subsidy than defendant 
PFEL applied for, and less than the report of the Board on 
April 8,1952 held defendant PFEL was entitled to by law 
so far as the interests of the plaintiff are concerned. De- 
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fendant avers that such a determination is committed by 
law to the discretion of the Board without requirement of 
further notice or hearing, and that the plaintiff suffered 
thereby no legal wrong nor was it adversely affected or 
aggrieved by it. Accordingly, defendant denies that any 
requirement or reason otherwise existed, as the matter 
affected the plaintiff and others not parties to the contracts, 
for the Board to make any public decision as to the contract 
of subsidy it awarded to defendant PFEL, or as to adequacy 
of the service on Route 29, and denies that it acted to enter 
into the contract on data which stopped with 1949. Defend¬ 
ant denies that plaintiff had no way of filing a petition for 
reconsideration of the April 8 report of the Board 
337 prior to the determination of the Board to enter into 
the contract and its announcement of that deter¬ 
mination and denies further that the April 8 report, as it 
affected the status of the plaintiff in the proceeding, was an 
interlocutory opinion. Defendant is without knowledge or 
information sufficient to form a belief as to the averments 
that plaintiff knows of no way it could have filed such a 
petition, nor any way the April 8 report of the Board can 
be held to be final Board action. Defendant accordingly 
denies all averments of the paragraph not hereinbefore 
expressly admitted. 

19. Answering paragraph 19, defendant says it is not 
required to respond to the averments of the first and second 
sentences because they are argumentative, but, if required, 
denies the averments of the first sentence, denies the Board 
read out any requirement of statute and denies the remain¬ 
ing averments of the second sentence. Answering the third 
sentence, defendant denies the Board held in its April 8 
decision that it would dispose of the application without 
considering the adequacy of the American-flag service, and 
avers that the Board, upon making the determination that 
the plaintiff and all other interested competing lines would 
not be unduly prejudiced nor defendant unduly advantaged 
by the grant of the application for subsidy, finally disposed 
of plaintiff’s interest in the proceeding and the application 
of Section 605(c) to this case, and proceeded on the matter 
thereafter according to the requirements of Section 601 and 
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other apposite provisions of the Merchant Marine Act of 
1935, and defendant further denies that the decision of the 
Board on November 21,1952 and the announcement thereof 
fail to reflect any determination required of the Board by 
the Merchant Marine Act of 1936. Answering the fourth 
sentence, defendant denies that the Board disregarded any 
proper inquiry and denies that the Board violated Sections 
605(c), 601(a) or any other provision of the Merchant 
Marine Act of 1936. 

20. Answering paragraph 20, defendant denies the de¬ 
cision of the Board to enter into the subsidy contract 

338 with defendant PFEL was in any respect arbitrary, 
or an abuse of discretion, and says it is not required 
to respond to the remaining averments of the paragraph 
because they are hypothetical and argumentative and not 
averments of fact. Nevertheless defendant denies the aver¬ 
ments of the first five sentences thereof, admits the aver¬ 
ments of the sixth sentence and denies all the remaining 
averments of the paragraph. 

21. Answering paragraph 21, defendant denies that the 
Board’s decision to enter into a subsidy contract with 
defendant PFEL was in any respect a distortion of the 
policy of the Merchant Marine Act, unlawful, arbitrary or 
an abuse of discretion, and says it is not required to respond 
to the remaining averments of the paragraph because they 
are hypothetical and argumentative. Nevertheless, defend¬ 
ants admits the averments of the first sentence; says as to 
the second sentence that the report of the examiner speaks 
for itself, and is without knowledge or information suffi¬ 
cient to form a belief as to the remaining averments of that 
sentence and the third sentence; denies the averments of 
the fourth, and fifth sentences and all the remaining aver¬ 
ments of the paragraph. 

.. 22. Answering paragraph 22, defendant admits the Board 

found in its April 8 report that there was no undue prejudice 
, to plaintiff on a number of grounds, and denies that the 
improvement of the plaintiff’s traffic situation in 1949 as 
compared with 1938 was the sole or even an important 
factor in the determination, and denies that the finding 
above referred to or the selection of plaintiff’s traffic in 
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1938 as a basis of comparison was in any respect arbitrary 
and an abuse of discretion. Defendant is not required 
to answer the remaining averments of the paragraph be¬ 
cause they are argumentative and not averments of rele¬ 
vant facts, but, nevertheless says it is without knowledge 
or information sufficient to form a belief as to the truth 
of the averments of the second sentence, which are in any 
case immaterial; denies the averments of the third and 
fourth sentences, averring that the traffic handled by the 
plaintiff as a subsidized operator continued to in- 
339 crease from 1946 on, that in 1949 it operated at more 
than 90 percent capacity outbound, while defendant 
PFEL, as a non-subsidized operator, operated at 87 percent 
capacity, that the traffic carried since 1946 by defendant 
PFEL was not traffic previously carried by plaintiff but 
rather new traffic due to the growth of the route; denies 
the averments of the fifth sentence and all the remaining 
averments of the paragraph. 

23. Defendant is not required to answer paragraph 23 
because it is argument and does not aver material facts, 
but if required, defendant denies that the subsidy contract 
entered into between the Board and defendant PFEL as 
regards replacement of vessels constitutes an undue ad¬ 
vantage to defendant or is in any respect in violation of 
Section 605(c) of the Merchant Marine Act and denies all 
the material averments of fact in the paragraph. 

24. Defendant is not required to answer paragraph 24 
because it is argument, speculative and hypothetical and 
does not aver material facts, but, if required, defendant 
denies all the averments of fact contained in the paragraph. 

25. Defendant is not required to answer paragraph 25 
because it is argument, speculative and hypothetical, but, 
if required, defendant denies all the averments of fact 
contained in the paragraph. 

26. Answering paragraph 26, defendant says it is not 
required to answer the averments of the first, second and 
fourth sentences; admits the averments of the third sen¬ 
tence that plaintiff intervened in and became a party to the 
proceeding before the Board, admits the averments of the 
fifth sentence that plaintiff has no common law standing to 
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seek judicial review of a grant of subsidy to its competi¬ 
tors ; and except as hereinbefore specifically admitted denies 
each and every allegation set forth in the paragraph. 

340 Fourth Defense 

Plaintiff has suffered n <f injury by reason of the fact 
that the Board has entered into the subsidy contract com¬ 
plained of with defendant PFEL and can suffer none in the 
future by reason thereof. 

Fifth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL involves the national defense, the promotion and 
development of the foreign trade and the foreign policy of 
the United States and for this reason among others is com¬ 
mitted by law to the discretion of the Board; judicial review 
thereof, in any case, is precluded by statute. 

Sixth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL was not arbitrary, capricious, an abuse of discretion, 
or otherwise in violation of law, or short of statutory right; 
in taking that action the Board observed in all respects 
the procedure required by law and the action was supported 
by substantial evidence to the full extent required by law. 

Seventh Defense 

Plaintiff had full notice on or about April 8, 1952 that 
the Board held its interest in the matters complained of 
to be at an end. Plaintiff as an intervenor took no action, 
as did other intervenors, within the time prescribed by 
rule to obtain a reconsideration of that report, and re¬ 
frained from bringing this action until January 2, 1953, 
after the Board and the other defendants had entered into 
the contracts complained of. Plaintiff has thereby been 
guilty of such laches as should in equity bar the plaintiff 
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1938 as a basis of comparison was in any respect arbitrary 
and an abuse of discretion. Defendant is not required 
to answer the remaining averments of the paragraph be¬ 
cause they are argumentative and not averments of rele¬ 
vant facts, but, nevertheless says it is without knowledge 
or information sufficient to form a belief as to the truth 
of the averments of the second sentence, which are in any 
case immaterial; denies the averments of the third and 
fourth sentences, averring that the traffic handled by the 
plaintiff, as a subsidized operator continued to in- 
339 crease from 1946 on, that in 1949 it operated at more 
than 90 percent capacity outbound, while defendant 
PFEL, as a non-subsidized operator, operated at 87 percent 
capacity, that the traffic carried since 1946 by defendant 
PFEL was not traffic previously carried by plaintiff but 
rather new traffic due to the growth of the route; denies 
the averments of the fifth sentence and all the remaining 
averments of the paragraph. 

23. Defendant is not required to answer paragraph 23 
because it is argument and does not aver material facts, 
but if required, defendant denies that the subsidy contract 
entered into between the Board and defendant PFEL as 
regards replacement of vessels constitutes an undue ad¬ 
vantage to defendant or is in any respect in violation of 
Section 605(c) of the Merchant Marine Act and denies all 
the material averments of fact in the paragraph. 

24. Defendant is not required to answer paragraph 24 
because it is argument, speculative and hypothetical and 
does not aver material facts, but, if required, defendant 
denies all the averments of fact contained in the paragraph. 

25. Defendant is not required to answer paragraph 25 
because it is argument, speculative and hypothetical, but, 
if required, defendant denies all the averments of fact 
contained in the paragraph. 

26. Answering paragraph 26, defendant says it is not 
required to answer the averments of the first, second and 
fourth sentences; admits the averments of the third sen¬ 
tence that plaintiff intervened in and became a party to the 
proceeding before the Board, admits the averments of the 
fifth sentence that plaintiff has no common law standing to 
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seek judicial review of a grant of subsidy to its competi¬ 
tors ; and except as hereinbefore specifically admitted denies 
each and every allegation set forth in the paragraph. 

340 Fourth Defense 

Plaintiff has suffered n</ injury by reason of the fact 
that the Board has entered into the subsidy contract com¬ 
plained of with defendant PFEL and can suffer none in the 
future by reason thereof. 

Fifth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL involves the national defense, the promotion and 
development of the foreign trade and the foreign policy of 
the United States and for this reason among others is com¬ 
mitted by law to the discretion of the Board; judicial review 
thereof, in any case, is precluded by statute. 

Sixth Defense 

The action taken by the Board in making its determina¬ 
tion to enter into the subsidy contract with defendant 
PFEL was not arbitrary, capricious, an abuse of discretion, 
or otherwise in violation of law, or short of statutory right; 
in taking that action the Board observed in all respects 
the procedure required by law and the action was supported 
by substantial evidence to the full extent required by law. 

Seventh Defense 

Plaintiff had full notice on or about April 8, 1952 that 
the Board held its interest in the matters complained of 
to be at an end. Plaintiff as an intervenor took no action, 
as did other intervenors, within the time prescribed by 
rule to obtain a reconsideration of that report, and re¬ 
frained from bringing this action until January 2, 1953, 
after the Board and the other defendants had entered into 
the contracts complained of. Plaintiff has thereby been 
guilty of such laches as should in equity bar the plaintiff 
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from maintaining this action. 

341 Having fully answered the complaint, defendant 
PFEL says the plaintiff is not entitled to the judg¬ 
ment demanded in respect thereof or any judgment and 
that the complaint should be dismissed with costs. 

Odell Kominebs, 

Tower Building, 

Washington 5, D . C. 

Henry G. Fischeb, 

Dupont Circle Building, 

Washington 6, D. C, 

Irving R. M. Pan zee, 

Dupont Circle Building, 

Washington 6, D. C. 

Attorneys for Defendant, 

Pacific Far East Line , Inc. 

Radneb, Zito, Kominebs and Fobt, Fischeb, Willis and 
Panzer, Of Counsel. 

• •••••• 

343 Filed March 17, 1953 

Answer of Pacific Transport Lines, Inc. 

Pacific Transport Lines, Inc., for its answer to the com¬ 
plaint, alleges: 

1. Answering paragraph 1 of the complaint, it admits 
that the plaintiff seeks a declaratory judgment and a perma¬ 
nent injunction and except as admitted, it denies each and 
every other allegation thereof; 

2. It admits all the allegations in paragraph 2 thereof; 

3. It admits all the allegations in paragraph 3 thereof; 

4. It admits all the allegations in paragraph 4 thereof, 
except that it denies the allegations of paragraph 4(a) and 
alleges that the responsibilities of the Secretary of Com¬ 
merce in respect to subsidy contracts under Title VI of the 
Merchant Marine Act, 1936 and the general policies relating 
thereto are set forth in Section 106 of Reorganization Plan 
No. 21 of 1950 (3 C.R. F.R. 1950, Supp. p. 173); 


91 


344 5. It admits the allegations in paragraph 5 of the 
complaint; 

6. It admits the allegations in paragraph 6 of the com¬ 
plaint ; 

7. Answering paragraph 7 of the complaint, it admits 
that this action attempts to review the action of the defend¬ 
ant Board in awarding operating differential subsidy con¬ 
tracts to the defendants PTL and PFEL under Title VI of 
the Merchant Marine Act, 1936; it admits that on November 
21, 1952, the Board issued a press release, a copy of which 
is annexed to the complaint as Exhibit C; it admits that on 
that date, the Board awarded to each line a 10-year subsidy 
contract in the service designated by the Board as Trade 
Route No. 29, Service 2. Except as herein specifically ad¬ 
mitted, PTL denies each and every other allegation thereof; 

8. Answering paragraph 8 of the complaint, it admits 
that Trade Route No. 29 is substantially as described in said 
paragraph; that plaintiff has operated over Route No. 29 
under an operating-differential subsidy contract since 1938; 
that plaintiff’s subsidy contract covers 24-26 annual sailings 
by five vessels on the said Route No. 29; that PTL and 
PFEL were organized and commenced service in 1946 and 
that in 1949 PTL was operating five vessels and PFEL an 
average of about 11 vessels, of which 6 were chartered ves¬ 
sels, as set forth in said paragraph 8. Except as herein 
specifically admitted, it denies each and every other allega¬ 
tion thereof; 

9. It admits the allegations in paragraph 9 of the com¬ 
plaint ; 

10. Answering paragraph 10 of the complaint, it admits 
that the examiner for the Board wrote a recommended de¬ 
cision served August 30, 1951, and that Exhibit A 

345 annexed to the complaint is a true copy thereof. It 
refers to the said Exhibit A for the contents thereof 

and, except as herein specifically admitted, it denies each 
and every other allegation thereof; 

11. Answering paragraph 11 of the complaint, it admits 
that Section 605(c) of the Merchant Marine Act, 1936 pro¬ 
vides in part as quoted in said paragraph 11; that the Board 
on April 8, 1952, issued its decision after hearing argu¬ 
ment on exceptions to its examiner’s recommended decision; 



and that Exhibit B annexed to the complaint is a true copy 
of the Board’s decision of April 8, 1952. Except as herein 
specifically admitted, PTL denies each and every other alle¬ 
gation thereof; 

12. Answering paragraph 12 of the complaint, it admits 
that the Board on November 21,1952, issued a press release, 
a copy of which is annexed to the complaint as Exhibit C. 
Except as herein specifically admitted, PTL denies each and 
every other allegation of paragraph 12 and alleges that Ex¬ 
hibit C was a mere press release announcing the award of 
the subsidy, did not state nor purport to state the basis of 
the subsidy award to PTL and that such basis and the rea¬ 
sons therefor were summarized in a letter dated December 2, 
1952 from the Board to PTL, a copy of which is annexed 
hereto and marked Exhibit 1; 

13. Answering paragraph 13 of the complaint, it denies 
any knowledge or information thereof sufficient to form a 
belief; 

14. It admits the allegations of paragraph 14 of the com¬ 
plaint ; 

15. Answering paragraph 15 of the complaint, it admits 
that Exhibit G is a copy of a letter that was delivered 

346 to the defendant Board at about 10:30 a.m. on De¬ 
cember 31, 1952, and to defendants PTL and PFEL 
on December 31, 1952. Except as specifically admitted 
herein, it denies each and every other allegation thereof and 
specifically denies that the said letter had or imposed any 
legal consequences upon the defendants; 

16. Answering paragraph 16 of the complaint, it admits 
that on December 31, 1952, at about 4:00 p.m., the Board 
announced its decision denying plaintiff’s petition for re¬ 
consideration and that Exhibit G attached to the complaint 
is a true copy of the Board’s decision. It refers to the said 
Exhibit G for the contents thereof and except as herein 
specifically admitted, it denies each and every other alle¬ 
gation thereof; 

17. Answering paragraph 17 of the complaint, it admits 
that on December 31, 1952, after its announcement of its 
decision denying the petition for reconsideration, the Board 
entered into operating differential subsidy contracts with 
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PTL and PFEL; that Exhibits I and J attached to the com¬ 
plaint are portions of snch contracts. Except as specifically- 
admitted herein, it denies each and every other allegation 
thereof; 

18. Answering paragraph 18 of the complaint, it denies 
each and every allegation thereof, except that it admits that 
the rnles of the Board require that a petition for recon¬ 
sideration of final board action be filed within sixty days 
after the date of such action; 

19. Answering paragraph 19 of the complaint, it denies 
each and every allegation thereof, except that it admits that 
the Board in its decision of April 8,1952, properly held that 

it need make no determination under Section 605(c) 
of the Merchant Marine Act, 1936 as to the adequacy 
of existing American-flag service; 

20. Answering paragraph 20 of the complaint, it denies 
each and every allegation thereof; 

21. Answering paragraph 21 of the complaint, it denies 
each and every allegation thereof except that it admits that 
the policy declaration in the Merchant Marine Act, 1936 pro¬ 
vides in part for the promotion of a United States-flag mer¬ 
chant marine “sufficient to carry a substantial portion of the 
water-borne export and import foreign commerce of the 
United States”; and that the examiner properly recom¬ 
mended as a target for outbound traffic on Route No. 29 a 
participation of 67%% to be carried by American-flag 
vessels; 

22. Answering paragraph 22 of the complaint, it denies 
each and every allegation therein set forth, except that it 
admits that the Board in its decision of April 8,1952, prop¬ 
erly found that there was no undue prejudice to plaintiff; 

23. Answering paragraph 23 of the complaint, it denies 
each and every allegation therein set forth, insofar as they 
apply to PTL, except that it admits that in its original de¬ 
scription of Trade Route No. 29, the former United States 
Maritime Commission referred to 24-26 sailings per year 
for Freight Service No. 2 of said route. However, the Com¬ 
mission’s publication entitled “Foreign Trade Routes of 
the American Merchant Marine” issued in May 1949 indi¬ 
cates that such reference to frequency of service was based 
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merely upon subsidy contracts then in effect. The only sub¬ 
sidy contract in effect during 1949 for service on Route No. 
29 was the contract between the Commission and plaintiff. 
Said contract did not establish or purport to estab- 

348 lish the quantity of service deemed necessary in 1949 
or which might be found necessary in the future; 

24. Answering paragraph 24 of the complaint, it denies 
each and every allegation thereof insofar as they apply 
to PTL; 

25. Answering paragraph 25 of the complaint, it denies 
each and every allegation thereof; 

26. Answering paragraph 26 of the complaint, it admits 
that plaintiff intervened in the proceedings before the 
Board under Section 605(c) of the Merchant Marine Act, 
1936; it admits that plaintiff has no common law standing 
to seek judicial review of the action of the Board granting 
an operating subsidy to PTL. Except as specifically ad¬ 
mitted herein, it denies each and every other allegation 
thereof. 

Fob a Second Separate and Complete Defense, Defendant 

PTL Alleges: 

27. On May 7, 1946, shortly after the resumption of pri¬ 
vate commercial shipping operations following the end of 
hostilities of World War II, defendant PTL was organized 
by incorporation under the laws of the State of California 
for the purpose of establishing and maintaining a trans¬ 
pacific shipping service with regular advertised ports of 
call between California ports and ports in the Far East 
included in Trade Route No. 29. Such service was inaugu¬ 
rated in 1946, and has been maintained continuously since 
that year. Defendant PFEL also was incorporated and 
commenced a similar trans-Pacific service during 1946 and 
has since maintained its service. Before the inauguration 
of its service, and during the early stages of its develop¬ 
ment, PTL acquired by purchase four C-3 and one Victory- 

type vessels which still comprise its fleet of five 

349 owned vessels. (By its subsidy contract herein re¬ 
ferred to, it has agreed to replace said Victory-type 

vessel at an early date with another vessel of a type suitable 
to the Board.) 
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28. During 1946 and as a result of proceedings before the 
United States Maritime Commission, predecessor of the 
present Board, similar to those involved here, plaintiff APL 
was granted a renewal of its subsidy contract covering its 
trans-Pacific freight service on Service 2, Trade Route No. 

29. In addition to this service, as to which APL has en¬ 
joyed a subsidy since 1938, APL operates a subsidized 
trans-Pacific service on the same trade route of combination 
passenger-freighter vessels and a subsidized round-the- 
world service which lifts cargo at California ports destined 
for Far East countries included in Trade Route No. 29. 
Furthermore, APL operates a non-subsidized service from 
the Atlantic Coast to the Straits Settlement and in such serv¬ 
ice also transports cargo between California ports and Far 
East countries included in Trade Route No. 29. An applica¬ 
tion filed by APL for a subsidy on this last mentioned serv¬ 
ice is presently pending before the Board. 

29. Anticipating increased competition from foreign-flag 
operators with low cost operations in the trans-Pacific 
trade, and the need of a subsidy to enable it to meet such 
low cost foreign-flag competition, PTL filed on June 16, 
1949, its application for an operating-differential subsidy 
on its five owned vessels, substantially identical to the sub¬ 
sidy enjoyed by APL in its trans-Pacific freighter service 
and in its other competing subsidized services. Pursuant 
to the provisions of the Merchant Marine Act, 1936, as 

amended, and its established procedures in such 
350 cases, the United States Maritime Commission, pred¬ 
ecessor of the present Board, issued a notice on 
July 22, 1949, scheduling public hearing on all those issues 
respecting which public hearing is required under the Act, 
such notice stating the purpose of such hearing to be as 
follows: 

“The purpose of the hearing is to receive evidence 
relevant to determinations with the Commission is re¬ 
quired, after hearing, to make pursuant to the pro¬ 
visions of Section 605(c) of the Merchant Marine Act, 
1936, as amended.” 

r. ** 

30. A few months later, on October 10, 1949, defendant 
PFEL filed its application for an operating-differential 
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subsidy on Service 2, Trade Route No. 29, seeking a subsidy 
not only on five C-2 type vessels owned and operated by it 
in the trans-Pacific trade, but also on five or six additional 
vessels to be acquired by it if a subsidy were granted. By or¬ 
der of the United States Maritime Commission public bear¬ 
ing on the issues arising under Section 605(c) of tbe Act 
involved in PFEL’s application -was consolidated with tbe 
public bearing of similar issues involved in PTL’s appli¬ 
cation. 

31. Both before tbe commencement of such consolidated 
hearing and during tbe course thereof, interventions were 
filed by other steamship companies operating competing 
services on Trade Route No. 29, including APL and States 
Steamship Company (herein called “States”)- Through¬ 
out the hearing under Section 605(c) of the Act, the inter¬ 
veners and APL and States particularly, opposed vigor¬ 
ously the making of the determinations under Section 605(c) 
that -were necessary to qualify PTL and PFEL for further 
consideration under other sections of the Act in respect to 
their subsidy applications. 

32. The consolidated hearing under Section 605(c) 
351 of the Act commenced in San Francisco, California, 
on December 6, 1949, and continued through Decem¬ 
ber JL3, 1949. The hearing vras then reconvened in Wash¬ 
ington, D. C. on February 13, 1950, and continued through 
March 7, 1950. Although demanded by PTL and PFEL, 
the plaintiff APL refused to produce witnesses at such hear¬ 
ing in Washington, D. C. and required the hearing to be ad¬ 
journed until a later date at San Francisco for the produc¬ 
tion of testimony and evidence by APL. The final hearing 
reconvened again in San Francisco on July 19, 1950, and 
continued through August 8,1950. 

33. The several months that followed were devoted by 
counsel of the parties to the analysis of the voluminous 
record developed during the three-session hearing consist¬ 
ing of over 5,000 pages of transcript and approximately an 
equal number of pages of written exhibits. Furthermore, 
pursuant to stipulation of parties and order of the Chief 
Examiner, the record was kept open for the purpose of in¬ 
troducing additional material specified by counsel for the 
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respective parties including statistics and other current 
data regarding traffic moving on Trade Route No. 29. Ac¬ 
cordingly, when all briefs were filed and the cause was sub¬ 
mitted to the Chief Examiner for his Recommended De¬ 
cision in March, 1951, the respective parties, including 
APL, had opportunity, and availed themselves of the oppor¬ 
tunity, to make current and bring down to date statistics 
and data regarding such traffic. The voluminous record 
aforementioned, including such additional current traffic 
data, and the extensive briefs exchanged and filed by the 
parties, including APL, were taken under consideration by 
the Chief Examiner and were analyzed and dis- 
352 cussed in detail in a Recommended Decision issued 
by him on August 30,1951, copy of which is attached 
to the complaint as Exhibit A. In his Recommended De¬ 
cision, the Chief Examiner made detailed findings of fact 
and issued his recommendation to the Board as to the de¬ 
terminations it should make under Section 605(c) of the 
Act. 

34. Detailed written exceptions to the Recommended 
Decision of the Chief Examiner were filed with the Board 
by the various parties, including APL. PTL filed a memo¬ 
randum with the Board in support of the Recommended 
Decision. Pursuant to notice duly scheduling the same, 
oral argument on the exceptions and supporting memo¬ 
randum was heard by the full membership of the Board 
on December 17 and 18, 1951, at Washington, D. C. At 
such hearing APL continued to introduce additional cur¬ 
rent traffic statistics and data in purported support of their 
arguments challenging the Recommended Decision of the 
Chief Examiner. 

35. With the entire record before it, consisting of the 
voluminous transcript of testimony and documentary evi¬ 
dence adduced at the hearings aforementioned, the ex¬ 
tensive briefs of all parties filed with the Chief Examiner, 
the Recommended Decision of the Chief Examiner, the ex¬ 
ceptions to the Recommended Decision filed by the various 
parties, the supporting memorandum filed by PTL, the 
arguments on the exceptions and supporting memorandum 
made at the hearing before the Board on December 17 
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and 18, 1951, and the additional current traffic data and 
statistics submitted by the parties, including APL, between 
August 8,1950 and December 17,1951, the Board took under 
submission the determinations required of it under Section 
605(c) of the Act in respect to the applications of both PTL 
and PFEL. 

353 36. Less than four months later, the Board, on 
April 8, 1952, issued its written decision announcing 

the determinations required and made by it under Section 
605(c) of the Act. Such decision is attached to the com¬ 
plaint as Exhibit B. By virtue of its determinations that 
both PTL and PFEL were existing operators within the 
meaning of Section 605(c) of the Act and were, therefore, 
not required to establish inadequacy of service by other 
American-flag operators and that the granting of subsidies 
to PTL and PFEL would not result in undue prejudice to 
any competing American-flag operator, including APL, or 
undue advantage to PTL or PFEL in respect to any such 
competing operator, the Board determined and concluded 
that the provisions of Section 605(c) of the Act did not in¬ 
terpose anv bar to the granting of a subsidv contract to 
either PTL or PFEL. 

37. Pursuant to the Rules of Procedure of the Board and 
within the time limits prescribed therein. States filed with 
the Board on June 16, 1952, a petition for reconsideration 
of the Board’s decision of April 8,1952. Following the fil¬ 
ing of replies by PTL and PFEL to such petition, and after 
consideration by it, the Board, on July 24, 1952, issued an 
order denying States’ petition for reconsideration on the 
grounds that all matters discussed in the petition had been 
fully argued and considered. 

38. Following the Board’s decision on April 8, 1952, re¬ 
specting determinations under Section 605(c) of the Act, 
the Board undertook consideration of other administra¬ 
tive determinations required under other sections of Title 
VI of the Act as a prerequisite to the granting of a subsidy 
application. Inasmuch as such administrative determina¬ 
tions are based entirely on national policy considera- 

354 tions (e. g., a merchant marine adequate for national 
defense, etc.) and do not at all involve adversary in- 
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terests which are adjudicated after public hearing under 
Section 605(c), no hearing is prescribed or even indicated 
by the Act as a prerequisite to making such other adminis¬ 
trative determinations. Unlike the procedure followed by 
the Board in making determinations under Section 605(c) 
after consideration of the record developed at a consoli¬ 
dated hearing, the Board, after its decision of April 8,1952, 
processed each application separately and independently 
in the consideration of the other determinations required of 
it before granting each application. 

39. All determinations required of the Board under Title 
VI of the Act as a prerequisite to the granting of a subsidy 
application, in addition to those determinations previously 
made by it on April 8, 1952, under Section 605(c) of the 
Act, were made and the subsidy sought by PLT on its five 
owned vessels on Service 2, of Trade Route No. 29 was 
awarded, by action taken by the Board on November 21, 
1952. Similar action was taken the same date by the Board 
respecting the application of PFEL, such subsidy award, in 
its case, being made applicable to eight vessels. The de¬ 
terminations made by the Board in its award of a subsidy 
to PTL are set forth in Exhibit 1 hereof. 

40. Upon receipt of Exhibit 1, which also sets forth the 
terms of the subsidy award made to PTL, PTL addressed a 
letter to the Board under date of December 3,1952, accept¬ 
ing the subsidy award and the terms thereof. A copy of 
this last mentioned letter is attached hereto and marked 

Exhibit 2. 

355 41. On December 10, 1952, APL filed with the 

Board a petition seeking reconsideration of the de¬ 
terminations by the Board under Section 605(c) of the Act, 
made in its decision of April 8, 1952, and the determina¬ 
tions and the subsidy award to both PTL and PFEL made 
by the Board on November 21, 1952. Subsequently on De¬ 
cember 16, 1952, PTL filed its reply to APL’s petition for 
reconsideration and a similar reply was filed by PFEL. 
After consideration by the Board of APL’s petition for re¬ 
consideration, and the replies of PTL and PFEL, the Board 
on December 31, 1952, issued its written report and order 
attached to the complaint as Exhibit G. As shown in said 

* 
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Exhibit G, the Board by such report and order denied 
APL’s petition for reconsideration in respect of the Board’s 
decision of April 8, 1952, on the grounds, first, that it was 
not filed within the time prescribed by the Board’s Rules of 
Procedure, and second, that in any event it was without 
merit. The Board also denied APL’s application for recon¬ 
sideration of the action of the Board on November 21, 1952, 
pointing out that such action consisted of administrative de¬ 
terminations under Section 601 and other sections of the 
Act, which do not provide for public hearings. 

42. Upon the denial of APL’s petition for reconsideration 
by the Board, a formal subsidy contract was entered into 
and executed on December 31,1952, by duly authorized offi¬ 
cials of the Board and officers of PTL. This formal contract 
between the Board and PTL incorporated in substance the 
terms and conditions of the subsidy award to PTL as set 
forth in Exhibit 1. On January 2, *1953, APL filed this ac¬ 
tion seeking a court review of the foregoing administrative 
determination of the Board, a declaratory judgment and a 
permanent injunction. 

356 43. In the processing of the PTL subsidy applica¬ 

tion and in awarding a subsidy to PTL, the Board 
took full account of the rights of APL, followed all pro¬ 
cedures prescribed by law, and made all necessary findings 
and determinations; and all of such findings and determi¬ 
nations were supported by proper and substantial evidence. 

44. By reason of the premises, APL is not entitled to the 
relief sought in the complaint. 

For a Third Separate and Complete Defense, Defendant 

PTL Alleges 

45. The action of the Board in awarding a subsidy con¬ 
tract to defendant PTL is not reviewable in this action 
because: 

(a) The Merchant Marine Act, 1936 (46 U. S. C. 1101 ff.) 
precludes judicial review of the action of the Board in 
awarding a subsidy contract to defendant PTL, and such 
action is committed by law to discretion of said Board. 

(b) The Board’s determination to award a subsidy con- 
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tract to defendant PTL was supported by substantial evi¬ 
dence and was in all respects in accordance with law. 

(c) Plaintiff is not a party to the contract between tbe 
Board and defendant PTL; it is not injured by said contract 
and bas no standing to sue for tbe relief demanded in tbe 
complaint. 

357 For a Fourth Separate and Complete Defense, 

Defendant PTL Alleges: 

46. Tbe decision of tbe Board (Exbibit B to tbe Com¬ 
plaint) was final against APL on April 8, 1952, since in 
that decision the Board decided that APL bad no status 
or standing further to intervene in PTL’s then pending 
application for an operating-differential subsidy on Trade 
Route No. 29, Service 2. 

47. Notwithstanding tbe finality of tbe said decision of 
April 8, 1952, APL slept on its alleged rights, did not seek 
reconsideration by tbe Board of tbe said decision of April 
8,1952 until December 10,1952 (although the Board’s Rules 
provide that petitions for reconsideration must be filed 
within sixty days after final action) and did not seek ju¬ 
dicial review of tbe said decision until January 2, 1953— 
almost eight months after the decision was made. 

48. This delay was unconscionable and unreasonable, 
because in the event that this Court, as prayed by APL, 
requires the Board to redetermine the issues involved in 
the subsidy application of PTL. 

(a) The program of the Board and the Congress to 
assure continuance of essential shipping, services in the 
Pacific—a critical defense area—may be seriously and un¬ 
necessarily delayed; 

(b) The receipt of a subsidy by PTL may likewise be 
seriously and unnecessarily delayed; such a delay may 
permanently and irreparably injure PTL, since it if is 
forced to operate without a subsidy against low cost foreign- 
flag competition, it may be forced to operate at a loss and 

may, if its subsidy is delayed sufficiently long, exhaust 

358 its capital and be driven out of business, all because 
APL slept on its alleged rights and unconscionably 

delayed the assertion of such alleged rights. 
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49. By reason of the premises, APL has been guilty of 
laches, does not come into this Court with clean hands, 
and its Complaint should be dismissed for want of equity. 

Wherefore, defendant Pacific Transport Lines, Inc. 
prays for judgment dismissing the complaint and awarding 
to defendant Pacific Transport Lines, Inc. its costs and 
disbursements in this action and such other and further 
relief as to the Court may seem just and equitable. 

Arthur M. Becker, 

Attorney for Defendant, 

Pacific Transport Lines, Inc., 

839 17th Street, N. W., 

Washington 6, D. C. 

Arthur M. Becker, 

James L. Adams, 

George F. Galland, 

Of Counsel. 

• •••••• 

361 Exhibit 1 

FEDERAL MARITIME BOARD 
Washington 25, D. C. 

In your reply 

Refer to File No. Dec. 2, 1952 

QM166/L25-23:610 

Pacific Transport Lines, Inc. 

244 California Street 
San Francisco 11, California 

Gentlemen: 

On November 21, 1952, the Federal Maritime Board and 
the Maritime Administrator took the following action on 
your application for the award of an operating-differential 
subsidy under Title VI of the Merchant Marine Act, 1936: 

I. Found and determined, pursuant to Section 211 of the 
Merchant Marine Act, 1936, as amended, that the ocean 
services, routes, and lines as described below are essential 
for the promotion, development, expansion and maintenance 
of the foreign commerce of the United States. 
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II. Found and determined, pursuant to Section 601(a) of 
the Act: 

A. That the operation in the hereinafter described 
services of the vessels hereinafter named, which were 
built in the United States, is required to meet foreign- 
flag competition and to promote the foreign commerce 
of the United States; 

B. That the Applicant, Pacific Transport Lines, Inc., 
owns, or can and will build or purchase, vessels of the 
size, type, speed and number required to operate and 
maintain such services, routes and lines in such man¬ 
ner as may be necessary to meet competitive conditions 
and to promote foreign commerce; 

C. That Pacific Transport Lines, Inc., possesses the 
ability, experience, financial resources and other quali¬ 
fications necessary to enable it to conduct and continue 
the proposed operation of the vessels as to meet com¬ 
petitive conditions and to promote foreign commerce; 
and 

D. That the granting of financial aid is necessary to 
place the proposed operations of the vessels on a parity 
with those of foreign competitors and is reasonably 
calculated to carry out effectively the purposes and 

policy of the Act. 

362 III. Found and determined that the Applicant 

meets the citizenship requirements of Section 905(c) 
of the 1936 Act, and authorized the award of an operating- 
differential subsidy agreement with Pacific Transport Lines, 
Inc., in form satisfactory to the Board so as to include, in 
addition to all of the provisions of the Standard Part II 
of the Operating-Differential Subsidy Agreement, the fol¬ 
lowing provisions: 

A. The following vessels which, according to the evi¬ 
dence submitted, meet the requirements of Section 610 
of the Merchant Marine Act, 1936, shall be included as 
subsidized vessels under the agreement and assigned 
to the service indicated: 
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Trans-Pacific Freight Service 
Trade Route No. 29—Freight Service 2 


Name 

Type 

Year Built 

America Transport 

C-3 

1941 

China Transport 

C-3 

1943 

Pacific Transport 

C-3 

1945 

Philippine Transport 

C-3 

1944 

Hongkong Transport 

VC2-S-AP3 

1945 

B. The description 

of the route 

in the operating- 


differential subsidy agreement shall read as follows: 

“Between the California ports of Los Angeles and 
San Francisco and Yokohama, Kobe, Osaka, other 
Japanese ports (as traffic offers), Shanghai, other 
North China ports and ports in Manchuria and 
Korea (as traffic offers), Hong Kong, Manila, Philip¬ 
pine Islands outports, French Indo-China and Siam 
(as traffic offers); with privilege of calls at ports of 
the U. S. S. R. in Asia.” 

C. Pending the reassessment of the needs of Freight 
Service 2 of Trade Route 29, Pacific Transport Lines, 
Inc., shall perform with the vessels named in the agree¬ 
ment, in the subsidized service described above, and on 
sailing schedules approved by the Maritime Adminis¬ 
tration, not less than 24 nor more than 26 sailings 
per annum. 

363 D. Sailings in the subsidized service in excess 
of the maximum number authorized under the 
agreement, whether with owned or chartered vessels and 
whether or not said vessels are included in the agree¬ 
ment, may be made only with prior approval of the 
Administration. Where such excess sailings are made, 
the Administration will select the specific voyages with 
respect to which subsidy will be payable, and such 
determination shall be conclusive upon the Operator. 
As to all voyages in the subsidized service on which 
no subsidy is paid, all provisions of the agreement, 
other than those providing for such payment shall be 
applicable thereto, including the reserve fund and re- 
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capture provisions and the Applicant’s equity in said 
vessels, if owned, shall be taken into account as capital 
necessarily employed under the agreement for the 
periods of such voyages. 

E. Subsidy payments shall be based upon rates to 
be hereafter determined by the Board after considera¬ 
tion of the nature and extent of the foreign-flag compe¬ 
tition and of the differentials between the United States 
and foreign costs of applicable items of expense; and 
shall be made only with respect to voyages of the vessels 
named in the agreement and for voyages performed 
within the maximum authorized, in the services de¬ 
scribed above, commencing on and after the effective 
date of the agreement herein authorized. 

F. Subsidy payments for any tentatively approved 
voyage, during which the vessel has deviated from the 
contract route as described above, shall be adjusted in 
such manner as may be determined by the Administra¬ 
tion to be proper. 

G. In the event that the Operator has agency services 
for the subsidized vessels at any outport performed on 
or after the effective date of this agreement, by any 
subsidiary company, holding company, affiliate com¬ 
pany or associate company of the Operator (herein 
collectively referred to as “related companies”), each 
such related company shall agree, in form satisfactory 
to the Board, to account for and pay over to the Opera¬ 
tor any and all profits resulting from performing such 
services on or after such date. The Operator shall 
obtain and deliver such agreement to the Board. Fail¬ 
ure of any related company to execute such agreement 
or to comply with the terms thereof shall constitute a 
default of the Operator vesting in the Board the same 
rights as if such default were included under Article 

n-30(g) of Standard Part II. 

364 H. The contract shall become effective for voy¬ 
ages commencing on and after January 1, 1953 if 
the contract is executed on or before that date or if com¬ 
plete agreement in writing is reached with the Operator 
by that time with respect to all of the terms and condi- 
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tions to be included in and attendant upon the con¬ 
tract ; otherwise the effective date of the contract shall 
be the date by which such agreement is reached with the 
Operator. The termination date of the contract shall 
be December 31, 1962. 

I. The Operator shall agree that, prior to the time 
each of the owned C-3 type vessels named above reaches 
its 18th year of age, it will make arrangements, suitable 
to the Board, for the replacement of each such vessel, 
so that each replacement vessel will be completed and 
in service on or before the date each vessel being re¬ 
placed reaches its 20th year; provided, that if the 
Operator fails to comply with the requirements of this 
Article at any time during the period of the agreement, 
said agreement may be terminated at the option of the 
Board at such time thereafter as the Board may desig¬ 
nate. 

The Operator shall present to the Board, not later 
than December 31,1952 or such later date as the Board 
shall permit, a firm commitment in writing for the early 
replacement of the VC2-S-AP3 type vessel named above 
in all respects satisfactory to the Board/Maritime Ad¬ 
ministrator. In the event the Operator fails to present 
such firm commitment within such allotted time, the 
Board shall have the right forthwith to terminate the 
Operating-Differential Subsidy Agreement, if then exe¬ 
cuted, or, if not executed, to withdraw its approval of 
the Operator’s application. 

J. A specific provision shall be included in the agree¬ 
ment requiring proper spacing, regularity, and fre¬ 
quency of coverage to all points on the route and serv¬ 
ice by Applicant in conjunction with the operations of 
any and all other subsidized services on Trade Route 
29—Service 2. 

K. If the Applicant has connections with related 
companies requiring a waiver under Section 803 of the 
Merchant Marine Act, 1936, no subsidy shall be pay¬ 
able under the operating-differential subsidy agreement 
until said connections have been severed or the required 
Section 803 waivers have been granted. 


365 L. The Operator shall whenever required by 
the United States renew its warranties and 
representations and submit such proof as may be re¬ 
quired in order to assure the United States of the 
continued maintenance on the part of the Operator of 
the ability, experience, financial resources and other 
qualifications necessary to enable the Operator to con¬ 
duct the proposed operations of the vessels covered by 
this agreement as to meet competitive conditions and 
promote foreign commerce and in order further to give 
effect to undertakings given by the Operator to conduct 
its operations in the most economical and efficient 
manner. Failure to comply herewith or to correct any 
deficiencies as determined by the United States to exist 
with respect to the matters referred to in this para¬ 
graph shall constitute events of default hereunder and 
the United States may terminate this agreement if any 
such default shall continue for a period of thirty (30) 
days after notice thereof has been mailed or tele¬ 
graphed by the United States to the Operator. 

M. The Applicant shall furnish the United States 
with such security to secure the performance of the 
subsidy contract as is required by Article 11-39 of 
Standard Part II. 

N. In addition to the foregoing provisions, there 
shall also be incorporated in the agreement: (a) such 
other pertinent provisions consistent with the policy 
of the Board or the Administration, and (b) such fur¬ 
ther provisions as may be mutually agreed upon prior 
to the execution of the agreement with the understand¬ 
ing that such provisions shall be called to the attention 
of the Board prior to the execution of the agreement 
in final form. 

Very truly yours, 

(S.) A. J. Williams, 

Secretary. 
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366 Exhibit 2 

Copy 

PACIFIC TRANSPORT LINES, INC. 

1625 K Street, N. W. 

Washington, D. C. 

Yonr File QM166/L25-23:610 

December 3, 1952 

Mr. A. J. Williams, Secretary 
Federal Maritime Board 
Maritime Administration 
United States Department of Commerce 
Washington 25, D. C. 

Dear Sir: 

We acknowledge receipt of yonr letter of December 2, 
1952, advising of the action on November 21, 1952 of the 
Federal Maritime Board and the Maritime Administrator 
on onr application for the award of an operating-differential 
subsidy under Title VI of the Merchant Marine Act, 1936, 
as amended, on Freight Service 2, Trade Route No. 29. 

We note that in addition to making the findings and deter¬ 
minations described in your letter, the Board and Adminis¬ 
trator authorized the award of an operating-differential 
subsidy agreement with our company in form satisfactory to 
the Board so as to include, in addition to all of the provisions 
of the Standard Part II of the Operating-Differential Sub¬ 
sidy Agreement with which we are familiar, specific pro¬ 
visions also described in your letter. 

Among the specific provisions to be so included is the pro¬ 
vision that we shall present to the Board, not later than 
December 31, 1952, or such later date as the Board shall 
permit, a firm commitment in writing for the early replace¬ 
ment of our VC2-S-AP3 type vessel (SS Hongkong Trans¬ 
port), in all respects satisfactory to the Board and Admin¬ 
istrator. We hereby firmly agree and commit ourselves 
to the early replacement of this vessel in all respects satis¬ 
factory to the Board and Administrator. 
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Also among the specific provisions to be so included is 
the provision that the contract shall become effective for 
voyages commencing on and after January 1, 1953, if the 
contract is executed on or before that date or if complete 
agreement in writing is reached with us by that time with 
respect to all of the terms and conditions to be included in 
and attendant upon the contract. We hereby express our 
complete agreement to all of the terms and conditions under 
which an operating-differential subsidy agreement has been 
awarded us by the Board and Administrator as described in 
your letter and hereby accept the offer therein contained. 
Since we have agreed to all of such terms and conditions and 
have accepted such award and offer we have thus 
367 reached a complete and binding agreement in writing 
with the Board and Administrator with respect to all 
of the terms and conditions to be included in and attendant 
upon the contract. 

We shall, of course, be glad to formalize our present 
agreement in such form as may be satisfactory to the Board 
in accordance with the terms and conditions described in 
your letter and accepted and agreed to by us as set forth 
above. 

In the meantime and in reliance upon the fact that the 
Board and Administrator and our company are now mutu¬ 
ally bound to an operative agreement, we are proceeding to 
perform and discharge all of the obligations undertaken by 
us under such agreement. 

This letter and the foregoing action on our part has been 
formally approved and authorized by the Board of Directors 
of our company at a duly held meeting this morning, and at 
such meeting I was specifically authorized by them to exe¬ 
cute and deliver this letter to you in behalf of our company. 
Very truly yours, 

Pacific Transport Lines, Inc. 

By (S.) Hans S. Erichsen 

Assistant Vice President 
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368 Filed March 17, 1953 

Motion for Summary Judgment 

Sirs: 

Please take notice that upon the annexed affidavit of 
James L. Adams, sworn to March 17, 1953, and upon the 
pleadings in this action, defendant Pacific Transport Lines, 
Inc., will move at a time and place to be fixed by the Court 
for an order granting summary judgment in favor of said 
defendant pursuant to Rule 56 of the Federal Rules of Civil 
Procedure on the ground that the pleadings and the annexed 
affidavit show that said defendant is entitled to judgment as 
a matter of law. 

Arthur M. Becker, Attorney for Defendant, Pacific 
Transport Lines, Inc., 839 17th Street, N. W., 
Washington 6, D. C. 

• •••••• 

370 Affidavit in Support of Motion by Defendant 
Pacific Transport Lines, Inc., for Summary 
Judgment 

District of Columbia, ss : 

James L. Adams, being first duly sworn, deposes and 
says: 

1. I am an attorney at law, a member of the bar of the 
State of California and admitted to practice in and before 
all of the courts of that State and the United States Court 
of Appeals for the Ninth Circuit and the United States Dis¬ 
trict Courts for the Northern District and for the Southern 
District of California. I am a member of the law firm of 
Lillick, Geary, Olson, Adams & Charles, which maintains law 
offices in San Francisco and Los Angeles, California. I am 
presently, and have been since the incorporation of the com¬ 
pany, the General Counsel and a director and officer of 
Pacific Transport Lines, Inc. (herein called PTL), one of the 
defendants in the above-entitled action. This affidavit is 
made in support of a motion by defendant PTL for sum¬ 
mary judgment. 
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2. I am directly and intimately familiar with the facts, 
events and issues involved in this action, both in my capacity 

as General Counsel of PTL and in my capacities as a 

371 director and officer of PTL. I prepared and filed the 
application of PTL for the operating-differential 

subsidy involved in this action; appeared for and repre¬ 
sented PTL in all hearings and arguments before the Chief 
Examiner of the Federal Maritime Board and before the 
Board itself in connection with the proceedings under Sec¬ 
tion 605(c) of the Merchant Marine Act, 1936, as amended; 
was present during and heard the testimony of all witnesses 
who testified during the course of such proceedings; have 
personally examined and studied all of the documentary evi¬ 
dence introduced in evidence during the course of said 
proceedings; have prepared and filed all briefs, exceptions, 
supporting memoranda, replies to petitions for reconsider¬ 
ation, and other similar and related documents that have 
been prepared and filed on behalf of PTL in said proceed¬ 
ings ; have closely followed the processing of PTL’s applica¬ 
tion before the Board and its staff, particularly during the 
period the Board and its staff undertook consideration of 
determinations required of the Board under sections of the 
Act other than Section 605(c); and in general have either 
personally participated in, or maintained a direct and inti¬ 
mate contact with, all events and developments set forth in 
this affidavit, in the complaint in this action and in PTL’s 
answer thereto. 

3. On May 7,1946, shortly after the resumption of private 
commercial shipping operations following the end of hostil¬ 
ities of World War II, defendant PTL was organized by 
incorporation under the laws of the State of California for 
the purpose of establishing and maintaining a trans-Pacific 
shipping service with regular advertised ports of call 
between California ports and ports in the Far East included 
in Trade Route No. 29. Such service was inaugurated in 
1946, and has been maintained continuously since that year. 

Defendant PFEL also was incorporated and corn- 

372 menced a similar trans-Pacific service during 1946 
and has since maintained its service. 

Before the inauguration of its service, and during the 
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early stages of its development, PTL acquired by purchase 
four C-3 and one Victory-type vessels which still comprise 
its fleet of five owned vessels. (By its subsidy contract 
herein referred to, it has agreed to replace said Victory-type 
vessel at an early date with another vessel of a type suitable 
to the Board.) 

4. During 1946 and as a result of proceedings before the 
United States Maritime Commission, predecessor of the 
present Board, similar to those involved here, plaintiff APL 
was granted a renewal of its subsidy contract covering its 
trans-Pacific freight service on Service 2, Trade Route No. 
29. In addition to this service, as to which APL has enjoyed 
a subsidy since 1938, APL operates a subsidized trans¬ 
pacific service on the same trade route of combination pas¬ 
senger-freighter vessels and a subsidized round-the-world 
service which lifts cargo at California ports destined for 
Far East countries included in Trade Route No. 29. Fur¬ 
thermore, APL operates a non-subsidized service from the 
Atlantic Coast to the Straits Settlements and in such ser¬ 
vice also transports cargo between California ports and 
Far East countries included in Trade Route No. 29. An 
application filed by APL for a subsidy on this last mentioned 
service is presently pending before the Board. 

5. Anticipating increased competition from foreign-flag 
operators with low cost operations in the trans-Pacific trade, 
and the need of a subsidy to enable it to meet such low cost 
foreign-flag competition, PTL filed on June 16, 1949, its 
application for an operating-differential subsidy on its five 
owned vessels, substantially identical to the subsidy enjoyed 
by APL in its trans-Pacific freighter service and in its other 

competing subsidized services. Pursuant to the pro- 
373 visions of the Merchant Marine Act, 1936, as amended, 
and its established procedures in such cases, the 
United States Maritime Commission, predecessor of the 
present Board, issued a notice on July 22, 1949, scheduling 
public hearing on all those issues respecting which public 
hearing is required under the Act, such notice stating the 
purpose of such hearing to be as follows: 

“The purpose of the hearing is to receive evidence 
relevant to determinations which the commission is 
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required, after hearing, to make pursuant to the pro¬ 
visions of Section 605(c) of the Merchant Marine Act, 
1936, as amended/ * 

6. A few months later, on October 10, 1949, defendant 
PFEL filed its application for an operating-differential sub¬ 
sidy on Service 2, Trade Route No. 29, seeking a subsidy not 
only on five C-2 type vessels owned and operated by it in 
the trans-Pacific trade, but also on five or six additional 
vessels to be acquired by it if a subsidy were granted. By 
order of the United States Maritime Commission public 
hearing on the issues arising under Section 605(c) of the Act 
involved in PFEL’s application was consolidated with the 
public hearing of similar issues involved in PTL’s appli¬ 
cation. 

7. Both before the commencement of such consolidated 
hearing and during the course thereof, interventions were 
filed by other steamship companies operating competing 
services on Trade Route No. 29, including APL and States 
Steamship Company (herein called ‘‘STATES”)• Through¬ 
out the hearing under Section 605(c) of the Act, the inter¬ 
veners and APL and STATES particularly opposed vigor¬ 
ously the making of the determinations under Section 605(c) 
that were necessary to qualify PTL and PFEL for further 
consideration under other sections of the Act in respect 
to their subsidy applications. 

8. The consolidated hearing under Section 605(c) of 
374 the Act commenced in San Francisco, California, on 
December 6, 1949, and continued through December 
13,1949. The hearing was then reconvened in Washington, 
D. C. on February 13,1950, and continued through March 7, 
1950. Although demanded by PTL and PFEL, the plaintiff 
APL refused to produce witnesses at such hearing in Wash¬ 
ington, D. C. and required the hearing to be adjourned until 
a later date at San Francisco for the production of testi¬ 
mony and evidence by APL. The final hearing reconvened 
again in San Francisco on July 19, 1950, and continued 
through August 8, 1950. 

9. The several months that followed were devoted by coun¬ 
sel of the parties to the analysis of the voluminous record 
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developed during the three-session hearing consisting of 
over 5,000 pages of transcript and approximately an eqnal 
number of pages of written exhibits. Furthermore, pursu¬ 
ant to stipulation of parties and order of the Chief Exam¬ 
iner, the record was kept open for the purpose of introducing 
additional material specified by counsel for the respective 
parties including statistics and other current data regarding 
traffic moving on Trade Route No. 29. Accordingly, when 
all briefs were filed and the cause was submitted to the 
Chief Examiner for his Recommended Decision in March 
1951, the respective parties, including APL, had opportunity, 
and availed themselves of the opportunity, to make current 
and bring down to date statistics and data regarding such 
traffic. The voluminous record aforementioned, including 
such additional current traffic data, and the extensive briefs 
exchanged and filed by the parties, including APL, were 
taken under consideration by the Chief Examiner and were 
analyzed and discussed in detail in a Recommended De¬ 
cision issued by him on August 30, 1951, copy of which is 
attached to the complaint as Exhibit A. In his Recom¬ 
mended Decision, the Chief Examiner made detailed 
375 findings of fact and issued his recommendation to the 
Board as to the determinations it should make under 
Section 605(c) of the Act. 

10. Detailed written exceptions to the Recommended De¬ 
cision of the Chief Examiner were filed with the Board by 
the various parties, including APL. PTL filed a memo¬ 
randum with the Board in support of the Recommended 
Decision. Pursuant to notice duly scheduling the same, 
oral argument on the exceptions and supporting memo¬ 
randum was heard by the full membership of the Board 
on December 17 and 18, 1951, at Washington, D. C. At 
such hearing APL continued to introduce additional cur¬ 
rent traffic statistics and data in purported support of their 
arguments challenging the Recommended Decision of the 
Chief Examiner. 

11. With the entire record before it, consisting of the 
voluminous transcript of testimony and documentary evi¬ 
dence adduced at the hearings aforementioned, the exten¬ 
sive briefs of all parties filed with the Chief Examiner, 
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the Recommended Decision of the Chief Examiner, the 
exceptions to the Recommended Decision filed by the various 
parties, the supporting memorandum filed by PTL, the 
arguments on the exceptions and supporting memorandum 
made at the hearing before the Board on December 17 and 
18, 1951, and the additional current traffic data and sta¬ 
tistics submitted by the parties, including APL, between 
August 8,1950 and December 17,1951, the Board took under 
submission the determinations required of it under Section 
605(c) of the Act in respect to the applications of both 
PTL and PFEL. 

12. Less than four months later, the Board, on April 8, 
1952, issued its written decision announcing the determina¬ 
tions required and made by it under Section 605(c) of the 
Act. Such decision is attached to the complaint as Exhibit 
B. By virtue of its determinations that both PTL and 

PFEL were existing operators within the meaning 
377 of Section 605(c) of the Act and were, therefore, not 

required to establish inadequacy of service by other 
American-flag operators and that the granting of subsidies 
to PTL and PFEL would not result in undue prejudice to 
any competing American-fiag operator, including APL, or 
undue advantage to PTL or PFEL in respect to any such 
competing operator, the Board determined and concluded 
that the provisions of Section 605(c) of the Act did not 
interpose any bar to the granting of a subsidy contract 
to either PTL or PFEL. 

13. Pursuant to the Rules of Procedure of the Board and 
within the time limits prescribed therein, States filed with 
the Board on June 16, 1952, a petition for reconsideration 
of the Board’s decision of April 8, 1952. Following the 
filing of replies by PTL and PFEL to such petition, and 
after consideration by it, the Board, on July 24,1952, issued 
an order denying States’ petition for reconsideration on 
the grounds that all matters discussed in the petition had 
been fully argued and considered. 

14. Following the Board’s decision on April 8, 1952, 
respecting determinations under Section 605(c) of the 
Act, the Board undertook consideration of other admin¬ 
istrative determinations required under other sections of 
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tistics submitted by the parties, including APL, between 
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12. Less than four months later, the Board, on April 8, 
1952, issued its written decision announcing the determina¬ 
tions required and made by it under Section 605(c) of the 
Act. Such decision is attached to the complaint as Exhibit 
B. By virtue of its determinations that both PTL and 

PFEL were existing operators within the meaning 
377 of Section 605(c) of the Act and were, therefore, not 

required to establish inadequacy of service by other 
American-flag operators and that the granting of subsidies 
to PTL and PFEL would not result in undue prejudice to 
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the Board on June 16, 1952, a petition for reconsideration 
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filing of replies by PTL and PFEL to such petition, and 
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Act, the Board undertook consideration of other admin¬ 
istrative determinations required under other sections of 
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Title VI of the Act as a prerequisite to the granting of 
a subsidy application. Inasmuch as such administrative 
determinations are based entirely on national policy con¬ 
siderations (e. g., a merchant marine adequate for national 
defense, etc.) and do not at all involve adversary interests 
which are adjudicated after public hearing under Section 
605(c), no hearing is prescribed or even indicated by the 
Act as a prerequisite to making such other administrative 
determinations. Unlike the procedure followed by 
377 the Board in making determinations under Section 
605(c) after consideration of the record developed at 
a consolidated hearing, the Board, after its decision of April 
8, 1952, processed each application separately and inde¬ 
pendently in the consideration of the other determinations 
required of it before granting each application. 

15. All determinations required of the Board under Title 
VI of the Act as a prerequisite to the granting of a subsidy 
application, in addition to those determinations previously 
made by it on April 8, 1952, under Section 605(c) of the 
Act, were made and the subsidy sought by PTL on its five 
owned vessels on Service 2, of Trade Route No. 29 was 
awarded, by action taken by the Board on November 21, 
1952. Similar action was taken the same date by the Board 
respecting the application of PFEL, such subsidy award, 
in its case, being made applicable to eight vessels. The 
determinations made by the Board in its award of a subsidy 
to PTL are set forth in Exhibit 1 attached to PTL’s 
answer. 

16. Upon receipt of Exhibit 1, which also sets forth the 
terms of the subsidy award made to PTL, PTL addressed 
a letter to the Board under date of December 3, 1952, 
accepting the subsidy award and the terms thereof. A 
copy of this last mentioned letter is attached to PTL’s 
answer and marked Exhibit 2. 

17. On December 10, 1952, APL filed with the Board a 
petition seeking reconsideration of the determinations by 
the Board under Section 605(c) of the Act, made in its 
decision of April 8, 1952, and the determinations and the 
subsidy award to both PTL and PFEL made by the Board 
on November 21,1952. Subsequently on December 16,1952, 
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PTL filed its reply to APL’s petition for reconsideration 
and a similar reply was filed by PFEL. After considera¬ 
tion by tbe Board of APL’s petition for reconsidera- 

378 tion, and the replies of PTL and PFEL, the Board 
on December 31, 1952, issued its written report and 

order attached to the complaint as Exhibit G. As shown 
in said Exhibit G, the Board by such report and order 
denied APL’s petition for reconsideration in respect of the 
Board’s decision of April 8,1952, on the grounds, first, that 
it was not filed within the time prescribed by the Board’s 
Buies of Procedure, and second, that in any event it was 
without merit. The Board also denied APL’s application 
for reconsideration of the action of the Board on Novem¬ 
ber 21, 1952, pointing out that such action consisted of 
administrative determinations under Section 601 and other 
sections of the Act, which do not provide for public hearings. 

18. Upon the denial of APL’s petition for reconsideration 
by the Board, a formal subsidy contract was entered into 
and executed on December 31, 1952, by duly authorized 
officials of the Board and officers of PTL. This formal 
contract between the Board and PTL incorporated in sub¬ 
stance the terms and conditions of the subsidy award to 
PTL as set forth in Exhibit 1 to PTL’s answer. On 
January 2,1953, APL filed this action seeking a court review 
of the foregoing administrative determination of the Board, 
a declaratory judgment and a permanent injunction. 

19. On December 22, 1952, A. J. Williams, Secretary of 
the Board, wrote to counsel for APL and in response to 
his previous request furnished statistics showing traffic 
moving on Trade Route 29 for the years 1950 and 1951, in 
the form of tables numbered 1 and 2 respectively. On 
December 30, 1952, R. C. King, Chief, Division of Trade 
Routes of the Board, wrote PTL forwarding a copy of the 
aforementioned letter to counsel for APL and the afore¬ 
mentioned tables. Copies of these documents are attached 
hereto, marked Exhibit A. On February 4, 1953, A. J. 

Williams, Secretary of the Board, wrote to counsel 

379 for APL and transmitted similar traffic data for the 
first six months of 1952, in the form of Table No. 3. 

Copies of these documents are attached hereto, marked 
Exhibit B. 





118 


20. Reference is hereby made to Exhibit A attached to 
the complaint, which is the Recommended Decision of the 
Chief Examiner of the Board issued August 30, 1951, and 
said document is hereby incorporated herein by such refer¬ 
ence as if fully set forth at length. Said Recommended 
Decision contains a series of preliminary facts found by 
the Chief Examiner which he states on Page 4 thereof 4 4 will 
clarify the contentions of the parties and the evidence relat¬ 
ing thereto.” Affiant is familiar with the said contentions 
of the parties and the said evidence relating thereto by 
virtue of the circumstances mentioned in paragraphs 1 
and 2 of this affidavit. The said preliminary facts found 
by the Chief Examiner are an accurate and a fair and 
comprehensive analysis and summation of the contentions 
of the parties and the evidence relating thereto developed 
on the record submitted to the Chief Examiner under the 
Section 605(c) proceedings. 

21. Affiant is informed and verily believes that the de¬ 
fendant Board, the defendant members thereof and the 
defendant Secretary of Commerce will cause to be filed with 
the above entitled Court before the hearing on PTL’s Mo¬ 
tion for Summary Judgment the complete transcript of 
testimony adduced before the Chief Examiner of the Board 
during said Section 605(c) proceedings, certified by the 
Secretary of the Board, including all of the documentary 
evidence introduced and received during said proceedings 
and, a transcript of the oral argument before the Board of 
December 17 and 18, 1951 and certain exhibits and docu¬ 
ments then submitted to the Board by the parties, particu¬ 
larly APL. Reference is hereby made to said certi- 

380 fied copy of said transcript and evidence and the 
same is hereby incorporated herein as if fully set 
forth at length. 

22. In paragraph 2 of the complaint reference is made 
to the sale of the controlling stock interest of APL on 
November 6, 1952. In APL’s petition for reconsideration 
filed with the Board on December 10, 1952, copy of which 
is attached to the complaint as Exhibit F thereof, reference 
is also made to said sale and the suggestion is there ad¬ 
vanced by APL that the purchasers and new owners of 
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said controlling stock interest are entitled by virtue of their 
said acquisition to a new hearing on the issues involved. 
At the time bids were invited on the purchase of said con¬ 
trolling stock interest of APL, a prospectus approved by 
the Securities Exchange Commission was made available to 
all prospective bidders including the purchasers and new 
owners of said controlling stock interest. Among other 
information contained in said prospectus concerning APL 
were the following statements respecting the subsidy appli¬ 
cations of PTL and PFEL then pending before the Board: 

‘‘The Company is the only subsidized United States 
operator of the Transpacific and Round-the-World 
trade routes on which the Company operates, but two 
other United States operators, not now subsidized, 
have applied for subsidy on freight service on the 
Transpacific route. Their applications were filed in 
1949. The applications are for subsidy on maximum 
of 57 and 32 annual sailings respectively. Hearings 
on these applications began in December 1949, and in 
April, 1952, the Federal Maritime Board found that 
granting operating-differential subsidy contracts to 
the applicants would not be to give undue advantage 
or be unduly prejudicial as between citizens of the 
United States in the operation of vessels on the routes. 
The question of whether either or both applicants 
should be granted a subsidy has not yet been deter¬ 
mined by the Board. The Company cannot forecast 
whether subsidy will be granted and, if so, the number 
of voyages to be subsidized, or what the ultimate effect 
on it would be if such subsidies were granted.” 

By reason of the circumstances just mentioned the said 
purchasers and new owners of said controlling stock interest 
of APL were fully aware at the time their bid was 
381 submitted and at the time of the consummation of the 
sale thereof, not only that the subsidy applications 
of PTL and PFEL were pending before the Boar<£ but that 
the Board by its decision of April 8, 1952 had found and 
determined that Section 605(c) of the Act interposed no 
bar to the granting of said subsidy applications and that 
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the Board was proceeding to further process said applica¬ 
tions and to make other determinations required under 
other sections of the Act The subsidies awarded PTL and 
PFEL by the Board on November 21,1952 actually covered 
less voyages and less vessels than the maximum sought in 
the respective subsidy applications of PTL and PFEL and 
stated in the prospectus. Accordingly, in their calcula¬ 
tions prior to submitting their bid for said controlling 
stock interest of APL said purchasers and new owners of 
said controlling stock interest were put on notice that the 
Board might grant subsidies to PTL and PFEL on a 
greater number of voyages and vessels than were actually 
covered by the subsidy awards of the Board on November 
21, 1952. 

23. Contrary to the implications contained in paragraph 
8 of the complaint, PTL was not organized and did not 
commence its trans-Pacific service on Trade Route 29 fol¬ 
lowing the development of a large volume of post-war 
traffic. As aforesaid, PTL was organized on May 7, 1946 
and commenced its trans-Pacific service during that year. 
The inauguration and maintenance of said trans-Pacific 
service by PTL contributed materially to the development 
of said post-war traffic on Trade Route 29. 

24. Contrary to the implications contained in paragraph 
10 of the complaint and elsewhere therein, the considera¬ 
tions of the Chief Examiner and the Board concerning 
traffic prospects on Trade Route 29 were not limited to 
traffic statistics and data ending with 1949, but as afore¬ 
said included traffic statistics and data submitted by parties 

to said Section 605(c) proceedings, and particularly 
382 by APL, covering traffic moving on Trade Route 29 

during 1950 and 1951 and, before the Board made 
said subsidy awards on November 21,1952 it also had before 
it for consideration, and considered, traffic statistics and 
data relating to traffic moving on Trade Route 29 during 
the early part of 1952. 

25. Contrary to the implications contained in paragraph 
20 of the complaint and elsewhere therein, the Board in 
making its decision of April 8,1952 and in taking the action 
it did on November 21, 1952 did not ignore or refuse to 
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consider evidence respecting the resnmption of service by 
Japanese-flag vessels on Trade Route 29 and the increased 
competition afforded, and that would be afforded, American- 
flag operators as a result thereof. During the course of 
the oral arguments before the Board on December 17 and 
18,1951, affiant himself pointed out to the Board the resump¬ 
tion of service by said Japanese-flag vessels and the said 
increased competition that might be expected therefrom 
and the Board there and then indicated its awareness of 
such facts. At such time affiant also stated to the Board 
that said evidence demonstrated an increasing need on the 
part of PTL for the subsidy that it sought in order to meet 
the increased competition of said low cost Japanese-flag 
services. 

James L. Adams. 


383 Exhibit A 

U. S. DEPARTMENT OF COMMERCE 
Maritime Administration 
Washington 25, D. C. 

December 30,1952. 

Pacific Transport Lines, Inc. 

244 California Street 
San Francisco 11, California 

Gentlemen: 

Transmitted herewith are summaries of traffic carried on 
Trade Route 29, Service 2 for the calendar years 1950 and 
1951 showing number of sailings made and volume of com¬ 
mercial and military cargo moved in liner service by Ameri¬ 
can President Lines, Pacific Transport Lines, Pacific Far 
East Line, other U. S. flag lines and foreign flag lines. 

This information was prepared in compliance with a 
request dated November 29, 1952 from Mr. Warner W. 
Gardner, Attorney for American President Lines, with the 
stipulation, as indicated in a letter dated December 22,1952 
from the Secretary, Federal Maritime Board to Mr. Gard¬ 
ner (copy attached) that the information would also be fur- 
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nished both to Pacific Transport Lines and Pacific Far East 
Line. 

Very truly yours, 

(Sgd.) R. C. King, 

Chief, Division of Trade Routes, 
Attachments Office of Subsidy and Government Aid. 

QM17/L25-23:020 December 22, 1952. 

384 Warner W. Gardner, Esq. 

Attorney for American President Lines, Ltd. 

Walker Building 
Washington 5, D. C. 

Dear Mr. Gardner: 

In re: Application of Pacific Transport Lines, Inc. and 

Pacific Far East Line, Inc. for Operating-Differential 

Subsidies (S-18, S-19) 

The information you have requested in your letter of 
November 29, 1952 regarding post-1949 traffic data for 
Trade Route 29, Service 2 has been carefully reviewed. It 
appears that while the basic data relative to the individual 
operations of the several U. S. flag and foreign flag lines in 
this trade is, of course, confidential, nevertheless the sum¬ 
marized information you seek can be made available to you 
and may be made public. 

Inasmuch as you seek specific information concerning the 
traffic carried by Pacific Transport Lines, Inc. and Pacific 
Far East Line, Inc., the data which we furnish you will also 
be supplied these two companies. 

We find that the traffic information you desire for calen¬ 
dar years 1950 and 1951 can be summarized in the manner 
shown in the charts attached to your letter of November 29, 
1952 and transmitted to you promptly. 

As to the first half of 1952, all of the data you desire can¬ 
not be summarized at once because much of the basic traffic 
information is now being processed and tabulated for use 
in Docket No. S-33, American President Lines, Ltd. Appli¬ 
cation for Operating-Differential Subsidy, Trade Route 
No. 17, Service C-2, with hearings scheduled to begin Janu¬ 
ary 12,1953. 
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If you wish preference to be given to the summarization 
of the first half 1952 traffic data re Trade Route 29, Service 
2, the completion of the traffic exhibits for Docket No. S-33 
hearings will be delayed. We therefore will appreciate 
your advice in this matter. 

Very truly yours, 

(S.) A. J. Williams, 

Secretary. 

385 Exhibit B 

February 4, 1953. 

Warner W. Gardner, Esq. 

Attorney for American President Lines, Ltd. 

Walker Building 
Washington 5, D. C. 

Re: Application of Pacific Transport Lines, Inc. and Pacific 
Far East Line, Inc. for Operating-Differential Subsi¬ 
dies (S-18, S-19) 

Dear Mr. Gardner: 

I am informed by the Office of the General Counsel that 
on February 3, 1953 notice was received from the Depart¬ 
ment of Justice that there would be no objection to furnish¬ 
ing you the 1952 traffic data in the form requested by you. I 
understand that because of the initiation of suit by Ameri¬ 
can President Lines, Ltd., it became necessary to obtain 
such approval prior to submission of this data which neces¬ 
sarily occasioned some delay. 

Accordingly, I send you herewith traffic data for Trade 
Route 29, Service 2 for the six-month period January-June 
1952 in the manner shown on the charts accompanying 
your letter of November 29, 1952 requesting post-1949 
traffic information on that service. This completes the data 
which you have requested. 

As indicated in my letter of December 22,1952, the infor¬ 
mation shown on the enclosed chart for the period January- 
June 1952 is being supplied Pacific Transport Lines, Inc. 
and Pacific Far East Line, Inc. 

Very truly yours, 

(SgL) A. J. Williams, 

Secretary. 
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389 Filed May 5,1953 

Motion of Defendant, Pacific Fae East Line, Inc. foe 

Summaby Judgment 

Defendant, Pacific Far East Line, Inc., moves the Court 
to enter, under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, a summary judgment in defendant’s favor dismiss¬ 
ing the action. 

The grounds for this motion are as follows: 

1. Jurisdiction of the subject matter of the action 
is lacking because 

(a) it is a suit against the United States which 
has not consented to be sued and 

(b) the order complained of, by the terms of the 
Merchant Marine Act, 1936 and Section 10 of the 
Administrative Procedure Act, is not subject to 
judicial review, and 

(c) if at all subject to judicial review, the order is 
reviewable only by the Courts of Appeals under the 
terms of Section 31 of the Shipping Act, 1916 and 
Section 2 of the Hobbs Act (P.L. 901, 81st Cong., 64 
Stat. 1129, 5 U.S.C. 1032), and 

(d) the plaintiff has not suffered and cannot suffer 
any legal wrong because of the order complained of 
and accordingly there is no case or controversy. 

2. In taking the action complained of, the defendant 
Board observed in all respects the procedure required 
by Section 605(c) of the Merchant Marine Act, 1936 and 
all other relevant provisions of law; the action was 
supported by substantial evidence and had a rational 
basis; and it was not arbitrary, capricious, an abuse 
of discretion or otherwise in violation of law. 

3. The plaintiff has been guilty of such laches as 
should in equity bar the plaintiff from maintaining the 
action because the order finally terminating its interest 
as an intervenor in the proceedings before the Board 
was issued April 8, 1952 and it failed to bring this 
action until January 2, 1953, after the defendant Pa- 
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cific Far East Line, Inc. had entered into a subsidy- 
contract under the terms of which defendant has been 
required to and has in fact substantially changed its 
position. 

390 The defendant, Pacific Far East Line, Inc. is en¬ 
titled to judgment as a matter of law upon the above 
grounds and with respect to those grounds there is no gen¬ 
uine issue as to any material fact. 

This motion is based upon the pleadings, the affidavits on 
file which comply with Rule 56(e), the record before the 
defendant Board as certified to this Court and the other 
exhibits attached to the motion for summary judgment 
filed by the defendant Board. 

(S.) Odell Kominers, 

(S.) Henry G. Fischer, 
Attorneys for Defendant, 

Pacific Far East Line, Inc. 

Radner, Zito, Kominers and Fort, 

Fischer, Willis and Panzer, 

Of Counsel. 


391 Filed April 17,1953 

REPLY BY PLAINTIFF TO MOTION BY DEFEND¬ 
ANT PACIFIC TRANSPORT LINES, INC., FOR 
SUMMARY JUDGMENT 

MOTION BY PLAINTIFF FOR SUMMARY JUDGMENT 
AGAINST ALL DEFENDANTS 

Comes now the plaintiff, American President Lines, Ltd., 
and replies and moves as follows, in each case upon the affi¬ 
davits of the parties, including the affidavit annexed hereto, 
and in each case upon the ground that plaintiff is entitled to 
judgment as a matter of law: 

1. The motion of defendant Pacific Transport Lines, Inc., 
for summary judgment should be denied. 

2. Plaintiff moves under Rule 56 of the Federal Rules of 
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Civil Procedure for summary judgment granting plaintiff 
the relief prayed in the complaint. 

Warner W. Gardner, 

Alfred L. Scanlan, 

734 15th Street, N.W 
Washington 5, D. C. 

Attorneys for the Plaintiff, 
American President Lines, Ltd. 

• •••••• 

393 City and County of San Francisco, 

State of California, ss: 

Stanley G. Holmes, being duly sworn, deposes and says 
as follows: 

1. I am Associate Director of the Research and Develop¬ 
ment Department of American President Lines, Ltd. My 
office is at 311 California Street, San Francisco, CaL 

2. I am familiar with the policies and practices which 
control the allocation of so-called “military cargoes’ 7 for 
transport by privately owned steamship lines. Those car¬ 
goes are as a matter of policy always shipped on United 
States-flag vessels unless there will he none on berth within 
a reasonable period of time. So far as Trade Route 29 
traffic is concerned, this policy completely excludes any sig¬ 
nificant foreign-flag participation in the traffic. 

3. I am familiar with the practice of the Maritime Ad¬ 
ministration, U. S. Department of Commerce, in consider¬ 
ing and authorizing additional, non-subsidized sailings by 
operators having an operating-differential subsidy con¬ 
tract The administration as a matter of practice can¬ 
vasses all competitors on the route except when the sailing 
is to handle bulk cargo only, in which case it presently does 
not make inquiry of the competing liner services. 

4. I have examined the U. S. Bureau of Census reports 
relating to the export of commodities, from and to the ports 
which constitute Trade Route 29, and have tabulated from 
the data set out in the following paragraphs 5 and 6. It has 


130 


been my experience, over a number of years, that the Census 
reports are slightly but not significantly less comprehensive 
than the special tabulations of the Maritime Administra¬ 
tion. 

5. The total outbound liner commercial traffic and the 
total iron ore carried in liners, divided according to U. S. 
and foreign-flag carriage, in July-November 1952 is shown 
by the Census monthly reports FM 703 to be as follows: 


Long Tons 


Iron On Carried Total linen Without 

Total Linen In Linen Iron Ore 



Total 

American 

Flag 

Total 

American 

Flag 

Total 

American 

Flag 


Tons 

Tons 

% 

Tons 

Tons 

% 

Tons 

Tons 

% 

July... 

.. 79.695 

43.268 

54 

24.092 

21.046 

87 

55.603 

22.222 

40 

Aug.... 

..101,478 

82,689 

81 

33.711 

30,697 

91 

67.767 

51.992 

77 

Sept... 

.. 74.486 

58.645 

79 

35.643 

35.143 

99 

38.843 

23.502 

61 

Oct.... 

.. 76.741 

62.582 

82 

15.643 

15.643 

100 

61.098 

46.939 

77 

Nov... 

.. 78,116 

61.204 

78 

17.446 

13.846 

79 

60.670 

47.358 

78 
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6. The total outbound iron ore carried by liners on 


Trade Route 29 in the years 1947 through the first 
half of 1952 is shown by the census reports to be as follows: 


1947 

0 

1948 

38,663 

1949 

119,925 

1950 

0 

1951 

263,869 

1st Half 1952 

274,555 


7. The total outbound liner commercial cargo on Trade 
Route 29, and its division between TJ. S. and foreign-flag 
vessels, for the years 1936 and 1938 (the only prewar years 
for which data is available) is shown by United States Mari¬ 
time Commission Figures * to be as follows (in long tons): 

Total U.S.-Flag Foreign-Flag 

1936 493,841 226,552 267,289 

1938 637,388 111,241 526,147 

8. I have examined the iron ore fixtures reported in each 
issue of “The Pacific Shipper’’ from 1949 through 1952. 
The results are to my belief accurately and comprehen¬ 
sively tabulated as follows: 
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Issue of Pacific 

Shipper 

2-7-49 

2 vessels 

2-28-49 

2 vessels 

3-7-49 

2 part cargoes 

3-7-49 

1 vessel 

3-14-49 

3 vessel & part cargoes 

4-4-49 

1 vessel 

4-25-49 

1 vessel 

5-9-49 

3 vessels & part cargoes 

5-16-49 

1 vessel & part cargoes 

Year 1950 

No movement 

1-8-51 

Parcels 

1-15-51 

1 vessel 

1-15-51 

1 vessel 

1-22-51 

a number of vessels 

1-29-51 

13 vessels 

2-12-51 

3 vessels 

2-19-51 

1 vessel 

2-19-51 

3 vessels 

3-5-51 

3-19-51 

3 vessels 

3-19-51 

3-26-51 

full & part loads 
a vessel 


Rate per 

Long Ton, FIO Time of Movement 

$ 9.00 with consecutivea 
$ 9.00 April 

$ 9.00 April 

$ 9.00 April 

$ 9.00 March 

* 9.00 April 

$ 9.00 April 

$ 9.00 May 

$ 9.00 May 


$13.00 Jan. 

$14.00 with consecutivea 
$15.00 March 
$14.25-15.00 March 
$14.00±: April-Juhr 
$13.75± to end of year 
$14.50 Feb.-March 
$14.00 Feb.-March 
$14.50 

$14.25 4 consecutive June-SepL 

$14.50 2 consecutive 

$13.25 


* Figures for 1936 are from Table 41 of “U. S. Shipping in Transpacific Trade,” 
by Walter Radius. Figures for 1938 are from unpublished report of Division 
of Economics and Statistics, USMC, and were used by APL as Exhibit No. 10 
in Pacific Routes Case Hearing (S-7), Washington, D. C., August, 1946. 
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Issue of Pacific 

Shipper 

3-26-51 

several parcels in liners 

3-26-51 

1 vessel 

4-2-51 

1 vessel 

4-2-51 

1 vessel 

4-2-51 

1 vessel 

4-9-51 

single voyages 

4-9-51 

consecutivea 

4-16-51 

7 full cargoes 

4-16-51 

7 full cargoes 

4-16-51 

7 full cargoes 

4-30-51 

1 full cargo 

6-4-51 

5000 tons 

6-11-51 

Japanese vessel 

6-18-51 

3 vessels 

7-9-51 

4 vessels 

7-23-51 

1 vessel Long Beach 
opt. Vancouver 

8-6-51 

5 Japanese Unconfirmed 

9-10-51 

A Japanese vessel 

2-18-52 

Vessels 60-100,000 tons 
“Appeared booked” 

3-3-52 

TPLiners—parcels 

3-10-52 

60,000 tons—Uncon¬ 
firmed report 


Rate per 

Long Ton, FIO Movement 
$14.50 

$14.50 April 

$13.75 consecutive for 1 year 
$14.50 April 
$14.50 April 
$14.50 
$14.25-13.75 

$14.25 May-June 
$14.00 July-Sept. 

$13.75 Oct.-Nov. 

$14.00 May 
$14.50 June 
$13.50 June 
$14.50 June 
$13.25 Septi-Dec. 

$12.50 August 
$12.50 August 
$12.50 October 


$14.05 April-May-June 
$13.50± March-June 

$12.00 April-May 




132 


Issue of Pacific 
Shipper 


Rate per 
Long Ton, FIO 


Time of Movement 


3-10-52 

3-24-52 

3- 24-52 

4- 7-52 
4-21-52 
4-21-52 

4- 28-52 

5- 12-52 

5- 26-52 

6- 2-52 
6-16-52 
6—16—52 
6-16-52 
6-23-52 
6-23-52 
6-30-52 

6- 30-52 

7- 7-52 
7-7-52 
7-7-52 
7-7-52 
7-21-52 


“Other ore”—Uncon¬ 
firmed report 

6 cargoes—Reportedly- 
closed 

3 cargoes—Reportedly- 
closed 

1 cargo 
A vessel 

A vessel Pyrites 
A cargo Reported 
A vessel—2 voyages 
A Japanese vessel — 

3 consecutives 
A vessel—sublet 
A fixture—sublet 

2 fixtures—sublet 
1 fixture 

1 fixture—sublet 
1 fixture—sublet 
A Japanese vessel— 
sublet 
A vessel 
Sublets 

Sublets 2 Japanese 

7 cargoes 
1 cargo 


$13.00 May 
$12.00 May 


$12.25 
$ 12.00 
$10.60 
$10.50 
$10.75 
$ 8.50db 


$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 


8.75 
9.00 
8.25 
7.60 
8.25 
7.00 

7.50 

6.40 

7.00 

7.00 

6.50 
6.50 

6.75 


May-June 
Mia April 
June-July 
May-June 
May-June 
July-Sept. 

July 

July 

June 

June-July 

June 

August 

Aug.-Sept. 

July-Aug. 

July 

August 

Sept.-March 
July 
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7- 28-52 

8- 25-52 

9- 29-52 
11-24-52 
11-24-52 


“From all quarters now come frank admissions that rates have 
dropped to a point where freights no longer cover operating costs 
(except in a few cases) and that if the tendencies persist mass 
lay-ups may be expected.” (This in editorial note under their 
regular “Freights & Charters” section). Also this: “Owners bid 
$4.75 firm for August iron ore to Japan from British Columbia, 
751 higher from California, without takers.” 

“Iron ore to Japan was inactive, but tonnage was offering at 
new lows for August & September, $5.25 for loading California." 
A Jap vessel “Reported” $5.50 FlO Sept. 

“Reported” $6.75-7.00 Nov.-Dee. 

A cargo $8.00 Dec. 

A Jap vessel $7.75 Nov. 

No further developments through January 19th, 1953. 


[Jurat omitted.] 


(S.) Stanley G. Holmes. 
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397 Filed April 27, 1953 

Cross-Motion by Defendants Federal Maritime Board, 
A. W. Gatov, Chairman of the Board; Robert W. Wil¬ 
liams, Vice-Chairman of the Board; and Charles Saw¬ 
yer, Former Secretary of Commerce, for Summary 
J UDGMENT 

Now come the defendants, Federal Maritime Board, A. 
W. Gatov, Chairman of the Board; Robert W. Williams, 
Vice-Chairman of the Board; and Charles Sawyer, Former 
Secretary of Commerce, and cross-move under Rule 56 of 
the Federal Rules of Civil Procedure for summary judg¬ 
ment on the ground that there is no genuine issue as to any 
material fact and that defendants are entitled to judgment 
as a matter of law. 

In support of this motion the Court is respectfully re¬ 
ferred to Exhibits 1 and 2, which are attached hereto and 
are made a part hereof, and also to the attached memoran¬ 
dum of points and authorities. Also in support of this 
motion, the Court is respectfully referred to the accompany¬ 
ing certified copy of the complete transcript of the admin¬ 
istrative record before the Federal Maritime Board. 

398 Warren E. Burger, 

Assistant Attorney General. 

Leo A. Rover, 

United States Attorney. 
Edward H. Hickey, 
Attorney, Department of Justice. 

Of Counsel: 

Francis T. Green, 

General Counsel, Federal Maritime Board. 

Max E. Halpern, 

Assistant General Counsel, Federal Maritime Board. 
Irving Malchman, 

Oliver Biddle, 

Attorneys, Department of Justice. 

Joseph A. Klausner, 

Chief, Regulation Branch, 

Federal Maritime Board. 
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1 Transcript op Argument 

Washington, D. C., Friday May 15, 1953. 

The above-entitled action came on for hearing on Motions 
for Summary Judgment before the Hon. Alexander Holtz- 
off, Judge, at 10:45 o’clock, a. m. 

• •••••• 

8 Mr. Hickey: The basis of my motion is that this 
Court is without jurisdiction, on four grounds: One, 

that the plaintiff has no standing to sue, as this Court well 
knows in the Snyder and Buck doctrine. 

The Court: What doctrine? 

Mr. Hickey: The Snyder and Buck case, which was filed 
in this Court, outlining the scope of review and standing 
which is given. 

The Court: Snyder against Buck has nothing to do with 
this, has it? 

Mr. Hickey: It does in this sense, that in the Snyder and 
Buck case the question was whether an action of the pay¬ 
master was to be reviewed by a court, and the ground of 
jurisdiction was based on the administrative procedure act. 

The Court: I thought you said that your point there was 
that the plaintiff has no standing to sue. 

Mr. Hickey: Because he has been given no private 

9 right under any statute. 

The Court: That is not Snyder against Buck. 

Mr. Hickey: It is a dictum in Snyder and Buck which is 
referred to. 

The Court: Why don’t you give me a case which isn’t 
dictum? 

Mr. Hickey: Alabama Power. 

The Court: What are the other points? I don’t think 
you need argue that. 

Mr. Hickey: All right, sir. The other ground that this 
is a matter of discretion. That is the granting of an 
operating differential subsidy involving a type of special¬ 
ized knowledge count, with the record which has been filed 
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in this Court running into thousands of pages, thirty days 
of hearings. 

The Court: I want you to skeletonize your points, without 
arguing. 

Mr. Hickey: Therefore, the Court will not intrude in 

substituting its judgment for that- 

The Court: That is not a jurisdictional matter. That 
goes to the merits. 

Mr. Hickey: Right, sir. 

The Court: What are your other objections! 

Mr. Hickey: The other objections are that the action is 
premature in that because this particular plaintiff 

10 has already a subsidy contract which is subject to 
revision in the event that it is heard—that it cannot 

be heard, and the record clearly supports the fact that it is 
not heard here because its traffic has been increasing since 
the postwar period, its present ships couldn’t carry the 
tonnage and traffic. 

The Court: That goes to the factual situation. 

Mr. Hickey: Yes. But it has a pseudo-jurisdictional 
aspect in that it goes to your discretion with respect to the 
application for relief. 

The Court: That is not jurisdictional, of course. 

Mr. Hickey: The next jurisdictional question is that the 
$3,000 limitation is not met here, because there is no proof 
that there has been any loss or injury, which is the measure¬ 
ment of the McNutt and General Motors case, which is the 
measurement of the damage done to the plaintiff, because 
instead of losing money they are making money. Their 
profits are increasing, so there is no loss of any right. 

• •••••• 

11 Mr. Gardner: If the Court please, I believe that it 
will be helpful, because I can save a great deal of Mr. 

Hickey’s time by pointing out what I am not arguing. On 
the possibility that it will be convenient to the Court, I 
would like to hand up a clear copy of the plaintiff’s brief. 

These are motions and cross motions for summary judg¬ 
ment, which, so far as the plaintiff’s case is concerned, 
turns upon one central and one collateral issue. The central 



136 


issue is whether the Federal Maritime Board has 

12 correctly construed Section 605 (c) of the Merchant 
Marine Act of 1936, or whether the correct construc¬ 
tion is that followed in the first eleven years of the Act’s 
history. We submit that the early construction is correct. 

The collateral issue is- 

The Court: What is the construction? You might as well 
state that now, so I will see what your target is. 

Mr. Gardner: Section 605 (c) is an exceedingly complex 
section. We say that under Section 605 (c) the Federal 
Maritime cannot award a dual, much less a treble, subsidy 
on a single route. 

The Court: By saying dual, you mean it may not award 
a subsidy to two or more concerns on the same route? 

Mr. Gardner: Without, Your Honor, first finding, as 
the statute twice seems to require, that the service without 
that subsidy would be inadequate. 

The Court: Was there such a finding? 

Mr. Gardner: There was not such a finding. 

The Court: What is the contention on the other side? 

Mr. Gardner: The contention on the other side is that 
the Board properly construed Section 605 (c), and that so 
long as- 

The Court: What is that construction? 

Mr. Gardner: That so long as the operator applying for 
a subsidy is an existing service the Board need make 

13 no finding as to the adequacy of the service without 
the award. 

Our collateral point I will not develop. It is in a sense 
a charge that they acted arbitrarily in disregarding the 
traffic data. More basically, it is illustrative of our major 
point that they could not have found service inadequate 
without the subsidy award. 

The Court: Aren’t you first confronted, before you get 
to the merits, with your standing to sue under the doctrine 
of the Alabama Power case? 

Mr. Gardner: I am, sir, and to that I would like to turn. 

The Court: Yes. 

Mr. Gardner: I think it helps analysis if I dispose first 
of jurisdiction as opposed to standing to sue. I can dispose 
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of that in a minnte. The jurisdiction of this Court rests on 
a variety of statutes. It is general jurisdiction under the 
judicial code, it is general jurisdiction under the D. C. 
Code, upon Section 1337- 

The Court: It isn’t so much a question of jurisdiction as 
it is one of whether the plaintiff has a standing to maintain 
the suit. 

Mr. Gardner: There is a real question as to standing. 
I simply wished to get jurisdiction out of the way. 

The Court: I don’t think there is any question as to 
jurisdiction. 

14 Mr. Gardner: I will turn then to standing, at once. 

• •••••• 

18 The Court: You may proceed, Mr. Gardner. 

Mr. Gardner: Two preliminary matters, if Your 
Honor please: 

I joined the Secretary of Commerce to prevent Mr. 
Hickey from arguing that he was an indispensable party. 
I have been assured by all defendants that none regards 
the Secretary as a necessary party. I agree, and agree that 
he should be dismissed from the case. 

The Court: Very well 

Mr. Gardner: While on Mr. Hickey’s detours, I would 
like to formally move in open court to amend my complaint 
to allege that jurisdiction rests also on Section 11-711 of 
the District Code, and upon Section 1337 of the 
17 Judicial Code, neither of which requires a jurisdic¬ 
tional amount. 

The Court: Very well 

• •••••• 

32 Mr. Gardner: My point, sir, is that Section 605 (c) 
requires the Board in every case to make a finding 
that without the subsidy grant, service would be inadequate. 
The literal words of the section will reach that result only if 
additional service be read to mean additional subsidized 
service. That, I say, was the plain purpose of the Congress. 
That, I say, was the construction adopted by the Maritime 
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Commission for the first eleven years of the Act’s adminis¬ 
tration. 

The Court: How does that affect the situation here in¬ 
volved? 

Mr. Gardner: It affects it very markedly, Your Honor. 
I am firmly of the view that if the Board were required to 
make a public finding on an articulated basis as to the 
adequacy of United States flag service on trade route 29, it 
could not grant subsidy to three lines for the first 
33 time in its history. That is largely the office of our 
second point 


• •••••• 

34 The Court: Is it your contention that under the 
statute only one line can he subsidized? 

Mr. Gardner: It is certainly not my contention. 

The Court: Then what is your contention? 

Mr. Gardner: My contention is that under Section 605 (c) 
the Board cannot pass out a subsidy to any line that comes 
without finding, as required by the statute, that the United 
States flag service on that route would be inadequate. If it 
makes that finding, it can subsidize two lines, it can sub¬ 
sidize, as it has in this case, and this case alone, three lines. 
We do not in any way claim the status of a monopoly or 
chosen instrument 

The Court: What finding did the Board make here? Did 
it make a finding that it is necessary to enter into the sub¬ 
sidy contracts in order to provide adequate service by ves¬ 
sels of United States registry? 

Mr. Gardner: Not in the Section 605 (c) proceeding, it 
made some administrative findings later that it was neces¬ 
sary to promote the merchant marine and so on. 

The Court: No, but did it make a finding in the words, 

or substantially so- 

Mr. Gardner: It did not. 

The Court: —to which I have just referred? 

Mr. Gardner: It did not, and my point is it could 
not. 

35 The Court: You mean it could not because there 
was not enough evidence to justify it? 
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Mr. Gardner: Because, had it been forced to articulate a 
finding on the evidence before it, I do not believe that it 
could have found inadequacy without the award. 

Let me tell Your Honor precisely what it did find. 

The Court: You say it couldn’t find inadequacy! 

Mr. Gardner: That is our contention. 

The Court: Do you mean that the evidence would not 
justify such a finding! 

Mr. Gardner: That is not what I mean, sir; I am not ask¬ 
ing Your Honor to review the evidence. 

The Court: I am not going to do that I don’t think I am 
called upon to do that. 

Mr. Gardner: That is what I tried to assure the Govern¬ 
ment when they loaded 8,000 pages into this Court. The 
Board found first that the defendant Pacific Transport Line 
and defendant Pacific Far East Line were in existing serv¬ 
ice both as to owned and as to chartered vessels. Then 
under its current construction of Section 605(c) it said, 
“We need not, therefore, make any finding as to adequacy 
of the service without the award.” 

The Court: What do you say it found! 

Mr. Gardner: It found that Pacific Transport Line and 
Pacific Far East Line were in existing service on 
36 trade route 29, and of course, they were. It then 
found on a variety of grounds that there was no un¬ 
due prejudice—this is under the second clause of that sec¬ 
tion—to American President Lines. 

The Court: But it did not make the next finding, that it 
was necessary to enter into the contract to provide adequate 
service by vessels of the United States! 

Mr. Gardner: It did not. 

The Court: Is that what you complain of! 

Mr. Gardner: That is what I complain of, and our prayer 
to this Court is that it declare that fiuding should be made 
and return it to the Board. 

The Court: I get your point. 

Mr. Gardner: I do not think that if the Court agrees with 
us on Section 605 (c) it will be necessary to consider my 
second point, which is simply illustrative of the fact that we 
consider ourselves injured. I would like only to hand to 
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the Court a somewhat corrected chart which illustrates the 
traffic movement. One is in our brief. But the artist while 
I was out of town made some mistakes on it. 

In terms of that chart I think our point can very simply 
be made. It will indicate why we are more than content 
with any relief which would send this back to the Board to 
make a finding. The Board made, itself, no finding. It 
twice said it had an optimistic view about route 29— 
37 nothing more. So far as the traffic needs were con¬ 
cerned— 

The Court: I don’t think I need go into the merits. 

Mr. Gardner: I am not anxious to get you in there. If we 
can prevail on Section 605 (c), we need nothing else. If we 
can’t that is our strongest point, so I will rest on that. 

• •••••• 

39 The Court: There is no contention that there is 
any private right, at all. The contention is that com¬ 
petitors are entitled to a hearing before the Commission as 
a matter of right before a subsidy is granted, and the con¬ 
tention of counsel is that since they are entitled as of right 
to notice and hearing before the administrative agency that 
gives them a standing to pursue an action for judicial re¬ 
view. That is the point you have to meet. 

Mr. Hickey: On that point the Government is in 

40 complete disagreement because the statute does not 
so provide, as the Maritime Board has properly read. 

• •••••• 

42 The Court: Let me see if I understand your con¬ 
tention. Is it your contention that without giving a 

43 hearing, or taking evidence, the Board may make a 
finding that there would be no undue advantage or 

undue prejudice as between citizens of the United States, 
and if it so finds, it need go no further, but if it finds that 
there would be undue advantage, then it must give a public 
hearing to which everyone serving the route must be given 
notice 1 Is that your construction ? 

Mr. Hickey: I don’t believe we need go that far, sir, be¬ 
cause in this very case there was a hearing. 
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The Court: Is that your construction? 

Mr. Hickey: No, the Board in this construction, after 
giving notice to all the parties, and after having this exten¬ 
sive hearing on the basis of that notice, found no undue 
prejudice, and no undue advantage, and having had the 
hearing for that basis, because the statute said, “If you 
don’t make that finding you have to go forward to find in¬ 
adequate service-” 

The Court: You admit, in other words, that even for the 
first half of that clause a hearing is necessary, of which all 
competitors shall have notice? 

Mr. Hickey: May I restate what I would consider the 
review of the Board in connection with the statute, so far 
as codified- 

The Court: No, I want to go one step at a time. I want 
to know what your contention is about the necessity of a 
public hearing of which all competitors have notice. 
44 Mr. Hickey: I say that the Congress has provided 
for a public hearing in two situations in connection 
with 605. We have broken them up for the convenience of 
numerical presentation to the Court, into three parts. 

The first part of an application for a differential subsidy 
under 605 (c) requires the Board to find whether it was in 
addition to existing service. 

The Court: Now, we have passed that. 

Mr. Hickey: That is the end. The next step, it has to 
find as a part of the hearing, whether the granting of a 
contract would be unduly prejudicial or give undue ad¬ 
vantage to the parties. 

The Court: We have been over that. My question is, do 
you admit that before it makes that finding the parties are 
entitled to a hearing? 

Mr. Hickey: On the second aspect, yes, sir, and it was 
done in this case. 

The Court: I am afraid you are getting away from the 
question. Mr. Gardner contends that the Alabama Power 
doctrine does not apply, because the law gives these people 
a right to be heard before the Commission, and that implies 
that they are parties, that they may be considered parties 
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aggrieved. I would like to have you meet that point, if you 
can. 

Mr. Hickey: Very well, sir. In connection with 605 
45 (c) the question of whether there was a right to be 

heard turned on the findings of the Board at the 
public hearing and because the Board specifically found that 
there was not an additional service to be performed by the 
filing of the application, and because the Board specifically 
found that there would be no undue prejudice, the appear¬ 
ance of this particular plaintiff and the other intervenors 
who have not filed any action, was permissive, and being 
permissive, there was no creation of any statutory right to 
a hearing. 

Secondly, we take the position that even if there were a 
statutory right to the hearing after those findings, the fact 
that Congress provided a right to intervene in a Commission 
administrative hearing does not give, necessarily, a legal 
right to appear in this Court. 

• •••••• 

47 The Court: No, it doesn’t, Mr. Hickey, and I don’t 
understand that anybody contends that Section 605 

(c) gives such right. As I understand the contention, it 
is that Section 605 (c) gives competitors a right to be 

48 heard before the Commission, and that that circum¬ 
stance impliedly creates a right to bring this suit. 

Isn’t that your position? 

Mr. Gardner: That is my position, sir. 

Mr. Hickey: We say that the right that is given or alleged 
to be given under 605 (c) to be heard is a right that is 
grounded on two essential Commission findings which have 
been made in this case. 

The Court: You have to be heard first, and have the find¬ 
ings made afterwards. 

Mr. Hickey: As we read the statute, sir, under the first 
section no hearing is required unless the Commission first 
finds that undue advantage or undue prejudice would result. 

The Court: It is no use trying to construe the statute 
that way. That would lead to a very unjust result. It would 
mean that the Commission without giving anybody any 
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hearing has a right to make a finding that no one will receive 
any nndne advantage, and so forth, but if it finds otherwise, 
that then it must give a hearing as to whether necessity for 
adequate service still requires the granting of a subsidy. 

It seems to me that that—I think your position is well 
founded, but it seems to the Court that that could not have 
been within the legislative intent. It is like reaching a 
judgment first in a lawsuit and then hearing the evi¬ 
dence. 

49 Offhand, my reaction would be to construe that 
statute as requiring a hearing for both branches of 
the second clause. 

• •••••• 

51 The Court: The point on the merits that Mr. 
Gardner makes, as I understand it, is that the statute should 
be construed as not permitting double and treble and quad¬ 
ruple subsidies. 

Mr. Hickey: That is just not, with all deference to Mr. 
Gardner, just not so. You cannot possibly make that con¬ 
tention. 

Mr. Gardner: I agree with Mr. Hickey on that; that is not 
my contention. 

The Court: You are not making that? 

Mr. Gardner: No. 

Mr. Hickey: He narrows it down, until we are now 

52 down to the narrow question—he has now also con¬ 
ceded for the purposes of his attack of the order, he 

is not saying on the evidence presented it is arbitrary, un¬ 
reasonable, and capricious. 

The Court: Then what is the attack on the order based 
on? 

Mr. Hickey: On this narrow statutory question. 

Mr. Gardner: I say that the Board is required, under 
Section 605 (c), to find- 

The Court: All you are asking for is having this matter 
remitted to the Board for additional findings. 

Mr. Gardner: That is all. 
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64 The Court: I think Mr. Hickey covered that ade¬ 
quately. After all, that is a matter for counsel for 

the Board to argue. 

Mr. Becker: It is also a matter for us, Your Honor. 

65 We have a $15 million interest in this subsidy. We 
are not merely a bystander. 

The Court: Very well. 

Mr. Becker: I don’t want to review the same grounds that 
Mr. Hickey did. 

The Court: What is your point? 

Mr. Becker: My point is this, that not only the fact that 
four particular actions are singled out for review in the Act, 
but the nature of all the other actions in there, all the other 
activities, where Congress did not provide a review, the 
nature of these activities is such that they are activities not 
normally subject to judicial review, because they depend 
upon determinations of foreign policy—in other words, how 
adequate should our merchant marine be, how large should 
it be. 

The Court: This Court cannot review that much of the 
order of the Board as is within its own discretion. But it 
is contended, and I think with a great deal of cogency, that 
this Court has a right to determine, in fact, a duty to deter¬ 
mine whether the Board followed the statutory direction. 
And this the Court is going to review if it finds that the 
plaintiff has standing to sue. 

Mr. Becker: That is right. May I suggest one other 

thing: If it finds there is a present threat of injury now- 

The Court: No. It is a strange thing, the business 

66 community for years has been clamoring for judicial 
review of administrative action, but whenever some 

business concern comes along to whose interest it is not to 
have administrative action reviewed, they take just the 
opposite position. 

Mr. Becker: It is strange, but that is the way human 
nature is. 

Your Honor, one other point we want to stress, but I want 
to point out that the action from the Board took nothing 
from the plaintiff and merely placed his competitors on 
precisely the same position. 
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The Court: I know. That is just elementary argument. 
This plaintiff says that you have created additional compe¬ 
tition which otherwise he would be free from, just like a 
man who has got a grocery store and a competitor starts 
another store across the street. Of course, he is afraid of 
the competition. 

• •••••• 

75 The Court: Does anybody else care to be heard? 
I just want to make clear in my own mind that I am 

correct in understanding your contention, Mr. Gardner. Is 
it your contention that the statute should be construed 

76 —I mean 605 (c)—to the effect of requiring the Com¬ 
mission to give a public hearing and make a finding 

on adequacy of service, even if it first makes a finding that 
there is no undue advantage or undue prejudice? Is that 
your construction? 

Mr. Gardner: In any case in which there is an objection 
under the subsidy from the competing carrier. 

The Court: Then I think I see the conflicting contentions. 
I am going to study your briefs very carefully, and read the 
cases on which you rely. (Tr. 75-76.) 

• •••••• 

417 Filed May 21, 1953 

Opinion 

This case came on for hearing on cross-motions made by 
the plaintiff and each of the defendants for summary judg¬ 
ment. 

418 This action is brought for a declaratory judgment 
and an injunction setting aside the grant of a subsidy 

made by the Federal Maritime Board to two steamship 
lines. Pursuant to authority granted by the Merchant 
Marine Act, Sections 601(a) et seq., tJ. S. Code, Title 46, 
Secs. 1171 et seq., the Federal Maritime Board granted what 
are called operating-differential subsidies to the defendants 
Pacific Far East Line, Inc., and the Pacific Transport Lines, 
Inc., which operate merchant vessels on a route between the 
West Coast and Oriental ports. The plaintiff, American 
President Lines, which for some time has been operating 
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ships over the same route and is in receipt of a similar sub¬ 
vention, brings this action for an adjudication that the sub¬ 
sidies granted to its competitors have been illegally allowed. 

The statute authorizes the Maritime Commission, later 
succeeded by the Federal Maritime Board, to grant financial 
aid for the operation of vessels to be used in essential serv¬ 
ice in the foreign commerce of the United States. If the 
Board approves an application for such assistance, it may 
enter into a contract with the applicant for the payment of 
an operating-differential subsidy. The statute enumerates 
certain requirements as prerequisites to the allowance of a 
subsidy, and prescribes the procedure to be followed in con¬ 
nection with passing on applications for such aid. 

There are two preliminary questions to be determined 
in this litigation: first, whether the action of the Board 
is subject to judicial review, and, if so, to what extent; and 
if this question is answered in the affirmative, then sec¬ 
ond, whether the plaintiff has a standing to bring this 
419 action. 

The plaintiff seeks to predicate its right to a judi¬ 
cial review on the Administrative Procedure Act, U. S. 
Code, Title 5, Section 1009. This Act excludes from its pro¬ 
visions matters in respect to which statutes preclude judi¬ 
cial review, or in respect to which agency action is by law 
committed to agency discretion. In this instance, no stat¬ 
ute precludes judicial review. On the other hand, the grant¬ 
ing or withholding of a subsidy is clearly committed by law 
to agency discretion. In this respect the action of the Board 
in granting or withholding a subsidy is similar to the action 
of other Federal agencies in making or withholding loans 
and grants. It is not mandatory for the Board to grant a 
subsidy merely because the applicant complies with specified 
conditions. It must consider and weigh many aspects of 
public policy and expediency in reaching a conclusion. A 
steamship line that petitioned for a subsidy would hardly 
have any right to secure judicial review of a denial of its 
application in the exercise of the discretion of the Board. 
The conclusion necessarily follows that since the action of 
the Board in passing on an application for a subsidy de¬ 
pends on its discretion, the decision of the Board will not be 
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reviewed by the judicial branch of the Government. The 
courts may not substitute themselves for the Board in de¬ 
termining whether it is in the interest of public policy to 
grant or withhold a subsidy to a particular steamship line. 
To that extent the decision of the Board is not subject to 
judicial review, as being within the ambit of matters com¬ 
mitted to agency discretion. 

The statute, however, provides certain limitations and 
prescribes specific procedure to be followed in con- 
430 nection with applications for subsidies. To the ex¬ 
tent of determining whether any of these restrictions 
have been transcended, and only to that extent, judicial re¬ 
view is permissible. In other words, the courts may de¬ 
termine whether the Board has acted illegally. Beyond that 
the courts have no function to perform in respect to the 
subsidies. 

The second preliminary question is whether the plaintiff 
has a standing to bring this suit. It is axiomatic that the 
judicial process extends only to actual cases and contro¬ 
versies. The courts may not pass upon the legality of offi¬ 
cial action merely because some one desires a judicial opin¬ 
ion on the subject. A member of the public, who has no 
other interest in the matter than that of any other citizen 
or taxpayer, has no standing to secure an injunction against 
official action on the ground that it may be illegal, Massachu¬ 
setts v. Melon , 262 U. S. 447. The fact that a person is a 
competitor of a party receiving a loan or grant from the 
Government does not give him a standing to challenge the 
legality of such action, Alabama Power Co. v. Ickes, 302 
U. S. 464, 478, et seq. These well established doctrines are 
not in dispute. 

It is claimed by the plaintiff, however, that the Adminis¬ 
trative Procedure Act gives it a standing to sue, which other¬ 
wise it might not have. The pertinent provision of that 
Act (U. S. Code, Title 5, Section 1009(a)) reads as follows: 

“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant stat¬ 
ute, shall be entitled to judicial review thereof.” (Em¬ 
phasis supplied.) 
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421 Obviously the plaintiff has not suffered any legal 
wrong and, therefore, cannot bring itself within the 

first clause of the foregoing paragraph. 

The question then arises whether the plaintiff is within 
the terms of the second clause, as being “adversely affected 
or aggrieved”. If the words, “adversely affected or ag¬ 
grieved” mean adversely affected or aggrieved in a legal 
sense, the plaintiff would have no standing to maintain this 
action. If, however, the words just quoted were so in¬ 
terpreted, they would add nothing to the phrase found in 
the preceding clause,—“suffering legal wrong”. The sec¬ 
ond clause would be tautological and repetitious. It would 
seem reasonable in order to ascribe a meaning to every part 
of the subsection, to assume that the words “adversely 
affect or aggrieve” mean something in addition to “suf¬ 
fering legal wrong”. 

We are not without guidance in this matter. In Federal 
Communications Commission v. Sanders Brothers Radio 
Station, 309 U. S. 470, a rival radio station sought to chal¬ 
lenge an order of the Federal Communications Commis¬ 
sion granting a competitor’s application for a construction 
permit to erect a broadcasting station. The right of the 
petitioner to bring the proceeding was questioned. The 
Supreme Court referred to Section 402(b) of the Federal 
Communications Act (U. S. Code, Title 47, Sec. 402(b)), 
which authorizes an appeal to the Court of Appeals for the 
District of Columbia by an applicant for a license or per¬ 
mit, or “by any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application 9 \ The conclusion 
was reached that the competitor had the requisite 

422 standing to appeal from the decision of the Commis¬ 
sion and to raise any relevant question of law in 

respect to the order of the Commission. 

It will be observed that the phraseology of the pertinent 
provisions of the Administrative Procedure Act and of the 
Federal Communications Act are practically identical The 
Administrative Procedure Act uses the words, “any person 
. . . . adversely affected or aggrieved ”. The Federal Com¬ 
munications Act uses the words “any other person who is 
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aggrieved or whose interests are adversely affected”. If a 
competitor who fears adverse economic effects, has a right 
to challenge the legality of official action under one of the 
Acts, the conclusion is inescapable that he may do so under 
the other Act. 

It is important to observe in this connection that Section 
605(c) of the Merchant Marine Act provides that in certain 
contingencies a public hearing must be held by the Commis¬ 
sion, notice of which is to be given to each line serving the 
route. In other words, the Congress felt that under certain 
circumstances a competitor should have a right to be heard 
on the question whether a subsidy should be granted to a 
rival line. 

Before closing the discussion of this aspect of the litiga¬ 
tion, it would seem pertinent to advert to the fact that the 
Administrative Procedure Act is no mere codification of the 
pre-existing law. If that were all that was accomplished 
by the enactment of this far-reaching statute, the prodigious 
labor that had been put into it, would have gone for naught. 
Contemporary discussion and debate clearly demonstrate 
that one of the main objectives of the Administrative 
423 Procedure Act was to extend the right of judicial 
review. One of its purposes was to enlarge the au¬ 
thority of the courts to check illegal and arbitrary adminis¬ 
trative action. The courts stand between the citizen and 
administrative officers. The statute created no new reme¬ 
dies but contemplated the use of established types of pro¬ 
ceedings to achieve its ends. On the other hand, it broad¬ 
ened the scope of judicial review and it enlarged the class of 
persons who were given standing to invoke the judicial 
process. The doctrine of Alabama Power Co. v. I ekes, sugra, 
is not applicable to proceedings under the Administrative 
Procedure Act. In the light of the foregoing considerations, 
the conclusion follows that the plaintiff has a standing to 
maintain this action. 

We now reach the merits. As stated above, the only matter 
that the court has authority to review in this connection is 
whether the Board has acted illegally. The court may not 
consider whether it has exercised its discretion wisely. 

It is claimed by the plaintiff that the Board was without 
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power to grant the subsidies in this case without making a 
finding that it is necessary to enter into a subsidy contract 
in order to provide adequate service by vessels of United 
States registry. Whether the Board violated any provision 
of law in failing to make this finding depends upon the con¬ 
struction of the applicable statute. The pertinent provisions 
are found in Sec. 605(c), which reads, in part, as follows: 

“(c) No contract shall be made under this title with 
respect to a vessel to be operated on a service, 
424 route, or line served by citizens of the United 
States which would be in addition to the exist¬ 
ing service, or services, unless the Commission shall 
determine after proper hearing of all parties that the 
service already provided by vessels of United States 
registry in such service, route, or line is inadequate, 
and that in the accomplishment of the purposes and 
policy of this Act additional vessels should be operated 
thereon; and no contract shall be made with respect to 
a vessel operated or to be operated in a service, route, 
or line served by two or more citizens of the United 
States with vessels of United States registry, if the 
Commission shall determine the effect of such a contract 
would be to give undue advantage or be unduly preju¬ 
dicial, as between citizens of the United States, in the 
operation of vessels in competitive services, routes, or 
lines, unless following public hearing, due notice of 
which shall be given to each line serving the route, the 
Commission shall find that it is necessary to enter into 
such contract in order to provide adequate service by 
vessels of United States registry.” 

The foregoing provisions may be analyzed as follows: 

1. If a subsidy is to be granted with respect to a vessel 
which is to be operated on a route served by citizens of the 
United States and which would be in addition to existing 
service, the Commission must first determine that the service 
already provided by vessels of United States registry is in¬ 
adequate, and that additional vessels should be operated 
thereon. This requirement has been complied with. 
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2. No subsidy may be granted with respect to a vessel 
operated on a route already served by two or more citizens 
of the United States, with vessels of United States registry, 
if the Board determines that the effect of such a contract 
would be to give undue advantage or be unduly prejudicial 
as between citizens of the United States. In this instance 
the Commission determined that the effect of the subsidies 
would not give undue advantage or be unduly preju- 

425 dicial as between citizens of the United States. 

3. If the Board determines that the effect of the 
proposed contract would be to give undue advantage or be 
unduly prejudicial as between citizens of the United States, 
then and only then, a finding by the Board is required to the 
effect that it is necessary to enter into the contract in order 
to provide adequate service by vessels of United States 
registry. 

It is obvious that the last requirement does not come into 
play unless an affirmative finding is first made under the 
second provision. If a negative finding is made in the sec¬ 
ond contingency, then the third requirement does not apply. 
It follows hence that in this instance, a finding by the Board 
that it is necessary to enter into the proposed contract in 
order to provide adequate service by vessels of United States 
registry was not requisite. 

It is true that the statute is somewhat involved and ob¬ 
scure, but the foregoing construction emerges from a study 
of its phraseology. The contention of the plaintiff that a 
finding of necessity in order to provide adequate service is 
a condition precedent to granting a loan, is not warranted 
by what the court deems to be the proper interpretation 
of the statute. This requirement comes into operation only, 
as indicated above, if the Board determines that the effect 
of the proposed contract would be to give undue advantage 
or be unduly prejudicial as between citizens of the United 
States. 

426 In view of the foregoing considerations, the court 
is of the opinion that the Board did not transcend 

any of the limitations of Section 605(c) in granting subsi¬ 
dies to the two defendant steamship lines. 
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Plaintiff's motion for summary judgment is denied, and 
defendants’ motions for summary judgment are granted. 

(S.) Alexander Holtzoff, 
United States District Judge. 

427 Filed May 28, 1953 

Order 

This case having come on for hearing on May 15, 1953, 
upon plaintiff’s motion for summary judgment and defend¬ 
ants’ motions for summary judgment, and the Court having 
considered the pleadings with exhibits, affidavits, and mem¬ 
oranda filed by the parties and the arguments of counsel, and 
the Court having filed written opinion with the Clerk on 
May 21,1953, it is by the Court, this 28th day of May, 1953, 

Ordered that the defendants’ motion for summary judg¬ 
ment dismissing the complaint be and the same hereby is 
granted; and it is further 

Ordered that plaintiff’s motion for summary judgment be 
and the same hereby is denied; and it is further 

Ordered that the complaint in this action be and the same 
hereby is dismissed. 

Alexander Holtzoff, 

Judge. 

Seen: 

Warner W. Gardner, 

734 15th Street, N. W. 

Washington 5, D. C. 

• •••••• 

429 Filed August 4, 1953. 

Statement of Points on Appeal 

Plaintiff-appellant herewith sets forth the points with 
respect to which it claims the Court erred in its decision and 
order herein: 

1. In rejecting the plaintiff’s contention that Section 
605(c) of the Merchant Marine Act of 1936, as amended, 
requires a finding as to the adequacy of United States-flag 
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service on a trade route already served under an operating- 
differential subsidy contract by a United States-flag opera¬ 
tor before an award of an operating-differential subsidy con¬ 
tract fo another operator in existing service on the route. 

2. In rejecting plaintiff’s contention that the Federal Mar¬ 
itime Board exceeded its authority under Section 605(c) 
of the Merchant Marine Act, and acted arbitrarily and in 
abuse of its discretion, in refusing to recognize current data 
relative to traffic on the trade-route for which subsidies were 
sought by two of the defendants herein, and, instead, basing 
its decision either on stale and unsubstantiated predictions 
as to future traffic possibilities or on evidence or estimate 
not found in the record or disclosed to the parties. 

Warner W. Gardner, 

Alfred L. Scanlan, 

Attorneys for Plaintiff-Appellant, 

734 15th Street, N. W. 

Washington 5, D. C. 
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QUESTIONS PRESENTED 


No. 11935 

Appellant has since 1901 operated a steamship service 
between California and the Orient. It has since 1938 served 
under subsidy contract awarded under the Merchant Marine 
Act of 1936. The Federal Maritime Board in 1952 awarded 
subsidy contracts on the same route to two additional lines. 
On suit for declaratory judgment and injunction, the Dis¬ 
trict Court granted summary judgment dismissing the com¬ 
plaint. The questions presented on this appeal are: 

1. Whether the Board properly construed Section 605(c) 
of the Merchant Marine Act of 1936 in holding that it need 
make no finding as to the adequacy of the United States-flag 
service on the route before awarding additional subsidy 
contracts. 

2. Whether the Board because of an “optimistic view” 
of future traffic, can lawfully award ten year subsidy con¬ 
tracts on the basis of undisclosed but demonstrably inac¬ 
curate traffic predictions. 

3. Appellees will probably also urge that the court below 
erred in holding that appellant had standing to bring the 
Board’s decision under review. 
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No. 11935 
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v. 


Appellant , 


Federal Maritime Board, A. W. Gatov , 1 Robert W. Wil¬ 
liams, Members Thereof, Pacific Transport Lines, Inc., 
and Pacific Far East Lines, Inc., 

Appellees. 


On Appeal from the Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR THE APPELLANT 


1 A motion to substitute Louis S. Rothschild and Eldon C. Upton, Jr., 
present members of the Federal Maritime Board, for appellee Gatov, 
whose term expired June 30, 1953, will be filed. 







TABLE OF CONTENTS 

Page 

JURISDICTIONAL STATEMENT. 1 

STATEMENT OF THE CASE. 2 

STATUTES INVOLVED. 4 

STATEMENT OF POINTS. 4 

SUMMARY OF ARGUMENT. 4 

ARGUMENT: 

I. The District Court Had Jurisdiction and Appellant Had 

Standing to Seek Review of the Board’s Action . 7 

A. The Court Had Jurisdiction . 7 

B. Appellant Has Suff ered Actual and Direct Injury . 8 

1. Background . 8 

2. The Injury to Appellant. 9 

3. Prematurity . 10 

C. The Merchant Marine Act of 1936 Gives Plaintiff 

Standing to Sue . 11 

1. The Act Generally. 11 

2. Sec. 605(c). 14 

3. Plaintiff Has Statutory Standing for Suit 

in Equity. 15 

4. The Statute Does Not Preclude Review. 18 

(a) Legislative History of Merchant 

Marine Act. 18 

(b) The Specialized Review Provi¬ 

sions . 20 

D. The Administrative Procedure Act Grants or Con¬ 

firms Appellant’s Standing to Sue . 22 

1. The Right of Review. 22 

2. The Statute Does Not Preclude Review_ 23 

3. Committed to Agency Discretion. 25 

II. Section 605(c) Requires a Finding as to Adequacy of Serv¬ 
ice before an Award of Subsidy . 26 

A. The Text of the Statute . 27 

1. The Board’s Construction. 27 

2. The Anomalies of the Construction Below. 28 

(a) Hearing . 28 

(b) Purposes and Policies of the Act. 28 

(c) Uncontrolled Subsidization . 29 

(d) Sec. 601(a) . 30 

3. The Literal Construction Need Not be 

Followed. 30 

4. The Correct Construction. 31 

(a) First Clause . 31 

(b) Second Clause . 32 

B. The Legislative History . 33 

1. General . 33 

2. The First Clause. 36 




































VI 


INDEX 


Page 

3. The Second Clause . 36 

C. The Administrative Construction. 37 

1. 1936-1947 . 38 

2. Nov. 1948-June 1953. 40 

3. September 1953 . 41 

III. The Board in Failing to Make Intelligible Findings as to 

Traffic Expectations Acted Arbitrarily and in Abuse of 
its Discretion . 42 

1. The Basis of Decision . 43 

2. The Actual and Current Facts . 43 

3. The Issue . 46 

CONCLUSION . 48 

APPENDIX A: 

Statutes Involved . 49 

APPENDIX B: 

Outbound Cargoes, Trade Route 29, 1947-1952 . 53 

CITATIONS 

Cases: 

Air Line Dispatchers Ass’n v. National Mediation Board, 89 

App. D.C. 24; 189 F. 2d 685. 23 

Alabama Power Co. v. lekes, 302 U. S. 464 (1938).5,15, 23 

Alexander Sprunt dr Son, Inc. v. U. S., 281 249, 255. 16 

Alton R. Co. v. United States, 315 U. S. 15,19. 16 

Amalgamated Utility Workers v. Edison Co., 309 U. S. 261, 

265 . 18 

American Dredging Co. v. Cochrane, 89 App. D.C. 88, 190 F. 

2d 106, 108, 111. 30 

A. F. of L. v. Watson, 327 U. S. 582.. 11 

American School v. Me Annuity, 187 U. S. 94. 7 

Am. Sou. African Line, Inc., Subsidy, S. & E. Africa, 3 M.C. 

277 (1938) . 9,38 

Application of U. S. Lines, Docket No. S-21, decided January 

7, 1952 . 14 

Associated Industries of New York State v. Ickes, 134 F. 2d 

694 (C.A. 2) . 17 

Atchison T. dr SJF. Ry. Co. v. United States, 295 U. S. 193, 

201 .•••. 48 

Automatic Canteen Co. v. F.T.C., 346 U.S. 61. 30 

Baltimore dr O. R. Co. v. United States, 201 F. 2d 795 (CA 3).. 47 

Bloomfield S.S. Co.—Subsidy Routes 15,21, — F.M.B. — (June 

30, 1953 . 41 

Board of Governors v. Agnew, 329 U. S. 441, 444 . 7 

Boston Tow Boat Co. v. United States, 321 U. S. 632, 633. 16,18 

Chapman v. Federal Power Com’n, 345 U. S. 153,166. 35 































INDEX Vll 

Page 

Chicago Junction Case, 264 U. S. 258. 16 

Chicago & Southern Air Lines v. Waterman Corp., 333 U. S. 

103 . 10 

Clairbome-Annapolis Ferry Co. v. United States, 285 U. S. 

382 . 16 

Columbia Broadcasting System v. United States, 316 U. S. 

407 . 10,11 

Commission v. Sanders Radio Station, 309 U. S. 470.5,11,17 

Communications Com’n. v. N. B. C., 319 U. S. 238, 246-47. 17 

Eastern-Central Motor Carriers Assn. v. United States, 321 

U. S. 194 . 47-48 

Evans v. Federal Communications Commission, 72 App. D.C. 

159,113 F. 2d 166. 17 

Fawcus Machine Co. v. United States, 282 U. S. 375, 378 . 38 

F. C. C. v. NBC (KOA), 319 U. S. 239. 11 

F. C. C. v. RCA Communications, Inc., 346 U. S. 86, 89. 14,17 

Federal Trade Com’n v. Morton Salt Co., 334 U.S. 37, 54. 47 

Grace Line, Inc. — Subsidy, Route 4, 3 F.M.B. 731 (1952). 41 

Hagger Co. v. Helvering, 308 U. S. 389, 394 . 30 

Heikkila v. Barber, 345 U. S. 229 . 23 

Homovich v. Chapman, 89 App. D. C. 150, 191 F. 2d 761, 

764 . 5,26 

Hynes v. Grimes Packing Co., 337 U. S. 86. 11 

I. C. C. v. Meckling, 330 U. S. 567, 583 . 47 

International Longshoremen’s Union v. Juneau Corp., 342 U. S. 

237, 243 . 30 

Keller v. Potomac Electric Power Co., 261 U. S. 428, 442-443.. 20 

Land O’Lakes Creameries v. McNutt, 132 F. 2d 653 (CCA8)... 17 

Lane v. Hogland, 244 U. S. 174. 7 

Moffatt Tunnel League v. U. S., 289 TJ. S. 113. 16 

New York v. United States, 331 U. S. 284, 357 . 47 

North Carolina v. United States, 325 U. S. 507,520 . 47 

Norwegian Nitrogen Co. v. United States, 288 U. S. 294, 319... 38 

Panhandle Eastern Pipe Line v. Public Service Commission, 

332 U. S. 507 . 11 

P.A.B. Line, Inc. — Subsidy, Route 24, 3 M.C. 357 (1948). 10,40 

Perkins v. Lukens Steel Co., 310 U- S. 113. 15,23 

Pittsburgh dt W. Va. Ry. Co. v. U. S., 281 U. S. 479. 16 

Reade v. Ewing, 205 F. 2d 630. 17 

Scripps-Howard Radio v. Communications Comm’n, 316 

U. S. 4.11,17 

Shepard S. S. Co. — Subsidy, Route 1, 3 M.C. 366 (1949). 10,41 

Shields v. Utah Idaho R. Co., 305 U. S. 177. 7 

Stark v. Wickard, 321 U. S. 288, 290 . 7, 21 

Switchmen’s Union v. Mediation Board, 320 U. S. 297 (1943).. 21 

Tennessee Electric Power Co. v. T. V. A., 306 U. S. 118. 15 

Texas & Pacific R. Co. v. Abilene Cotton OH Co., 204 U. S. 

426 . 


30 



































Vlll 


INDEX 


Page 

Texas <t P. R. v. Gulf, C. <& S. F. R. Co., 270 U. S. 266, 277.... 16 

Toomer v. Witsell, 334 U. S. 385. U 

United States v. Am. Trucking Ass’ns, 310 U. S. 534, 549.30, 38 

United States v. Chicago, M., St. P. <& P. R. Co., 294 U. S. 499, 

510 . 48 

United States v. Griffin, 303 TJ. S. 226. 16 

United States v. I. C. C., 337 TJ. S. 426.7,16, 22 

United States v. Public Utilities Com’n, 345 TJ. S. 295, 315 . 30 

U. S. Lines—Subsidy, Route 8, 3 F.M.B. 713, 716, 721 (1952).. 41 

U. S. Lines Co. — Subsidy, Route 12 etc., 3 M.C. 325 (June 

9, 1947) . 40 

Utah Fuel Co. v. Bituminous Coal Comm’n, 306 TJ. S. 56. 11, 22 

Western P. C. R. Co. v. Southern P. Co., 284 U. S. 47. 16 


Statutes: 


Act of 1910, 36 Stat. 539. 16 

Act of April 26, 1937, 50 Stat. 72, Sections 2(a), 4(11) (k), 

4-A, 5(b) 6(b), 6(d). 22 

Act of June 23,1938, 52 Stat. 953. 20 

Administrative Procedure Act, 60 Stat. 243, 5 TJ.S.C. 

Sec. 1001 et seq. 

Sec. 10 .5,22,25 

Sec. 10(a) . 2,17 

Sec. 10 (b) . 2 

D. C. Code: 


Sec. 11-305 . 2 

Sec. 11-306 . 2,7 

Judicial Code: 

28 TJ.S.C. Sec. 1291. 2 

28 U.S.C. Sec. 1331.4,7,22 

28 U.S.C. Sec. 1336. 15,22 

28 U.S.C. Sec. 1337. 2,4,7 

28 U.S.C. Sec. 2284. 15 

28 U.S.C. Sec. 2321-35 . 2 

28 U.S.C. Sec. 2323. 16 

28 U.S.C. Sec. 2325. 15 

Merchant Marine Act of 1936, 49 Stat. 1985, 46 U.S.C. Sec. 

1101 et seq.: 

Sec. 101 . 12 

Sec. 210 . 12 

Sec. 211(a) . 12 

Sec. 225 . 21 

Sec. 402 . 20 

Sec. 402(c) . 21 

Sec. 501(a) . 12 

Sec. 601(a) .12,29,30 

Sec. 603(b) . 12 

Sec. 605(b) . 12 



































INDEX ix 


Page 

Sec. 605(c) .3, 5, 6,11,14,15,18, 22, 25, 26, 

27, 28, 29, 30, 31, 33, 35, 36, 37, 38, 40, 41, 42, 48 

Sec. 606(6) . 12 

Sec. 607 . 13 

Sec. 610. 12 

Sec. 611. 20 

Sec. 611(b) . 20,21 

Sec. 902 . 20 


Miscellaneous: 

Attorney General’s Manual on the Administrative Procedure 
Act (1947), p. 136. 23 

79 Congressional Record .33, 34,35,37 

80 Congressional Record. 31,36 

House Committee on Merchant Marine and Fisheries, Hearing 

on H.R. 7521, 74th Cong., 1st Sess... 34,37 

H. Rpt. No. 2618, 81st Cong., 2d Sess.. 20 

Report of Secretary of Commerce, Settlement of the Dollar Line 

Case (GPO 1953). 8 

Senate Committee on Commerce, Hearings on S. 2582, 74th 

Cong. 2d Sess.19,34,35 

Senate Committee on Commerce, Hearings on S. 3500, 74th 

Cong., 2d Sess.. 34 

Senate Committee on Commerce, Hearings on S. 3500, S. 4110, 

and S. 4111, 74th Cong., 2d Sess.. 19 

Senate Doc. No. 248,79th Cong., 2d Sess.. 23 

S. Rpt. No. 898, 74th Cong., 1st Sess. 34 

S. Rpt. No. 1618, 75th Cong., 3d Sess.. 20 

S. Rpt. No. 2494, 81st Cong., 2d Sess.. 35 

U. S. Maritime Commission, Essential Foreign Trade Routes, 

(May 1949) . 9,29 

U. S. Maritime Commission, Postwar Planning Committee, The 
Postwar Outlook for American Shipping . 39 


























IN THE 


United States Gkrart nf Appeals 

POE THE DISTRICT OP COLUMBIA CIRCUIT 


No. 11935 


American President Lines, Ltd., 

Appellant, 


vs . 


Federal Maritime Board, et al., 

Appellees . 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The Federal Maritime Board on April 8, 1952, held that 
appellant was not unduly prejudiced nor the applicants 
unduly advantaged by any award of operating-differential 
subsidy contracts to the appellees Pacific Transport Lines, 
Inc. (PTL) and Pacific Far East lines, Inc. (PFEL) 
(J. A. 53-69).* On November 28,1952, the Board announced 
that such contracts would be awarded (J. A. 69). On De¬ 
cember 31, 1952, it denied appellant’s petition for recon¬ 
sideration (J. A. 70-73). 

* A Joint Appendix, containing excerpts from the record below, is sep¬ 
arately printed and is referred to herein as u JJL n Appendices A and B 
are printed with this brief and referred to herein as “App. A", etc. 
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The complaint, seeking declaratory judgment and perma¬ 
nent injunction, was filed January 2, 1953. (J. A. 1-11). 
The jurisdiction of the District Court rests upon 28 IT. S. C. 
Secs. 1337 and 1331, and D. C. Code Secs. 11-305 and 306, 
in each case reinforced by Sections 10(a) and (b) of the 
Administrative Procedure Act (60 Stat. 243, 5 U. S. C. 
Sec. 1009). 

The opinion of the District Court upon cross-motions for 
summary judgment was filed on May 21, 1953 (J. A. 145; 
112 F. Supp. 346). Its order dismissing the complaint was 
entered on May 28, 1953 (J. A. 152). Notice df appeal was 
filed on July 27, 1953 (Tr. 428). The jurisdiction of this 
Court rests upon 28 U. S. C. Sec. 1291. 

STATEMENT OF THE CASE . 

Appellant has maintained a steamship service between 
California and the Orient since 1901 (J. A. 2). Since 1938 
it has operated under an operating-differential subsidy con¬ 
tract ; that contract has since January 1, 1947, called for a 
minimum of 24 and a maximum of 26 voyages per year 
(J. A. 15). This is the number of sailings specified in the 
Maritime Commission’s 1949 description of the service ap¬ 
propriate for Trade Route 29F 3 (J. A. 12). 

« " * 

From 1946 to the present there has been an unusual der 
mand for American-flag shipping on Trade Route 29F. 
(a) There was a very large volume of military traffic in the 
immediate post-war years; this was falling off when the 
outbreak of hostilities in Korea greatly increased the mili¬ 
tary cargoes. Military traffic as a matter of policy is shipped 
only in United States-flag vessels except in the rare case 

3 Trade Route 29F, as specified in the subsidy contracts, is: Los Angeles 
and San Francisco—Yokohama, Robe and Osaka—Hong Kong 1 —Manila. 
It includes calls, as traffic offers, m French In^d-China, Sian*, and Japanese 
and Philippine' bntports; the route description includes also; Shanghai, 
North China, Manchuria, Korea and U.S.S.K.in Asia (J.A. 12)." 
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where no such vessel is available. (J. A. 129; App. B, 
infra, p T 53.) (b) There were 17 foreign-flag lines on the 
route in 1949. In 1938 foreign-flag lines carried 76% of the 
traffic on Route 29. By 1949 their fleets had been rebuilt 
only to the point of carrying 30% of the traffic. (J. A. 17.) 

Several new American-flag lines commenced operations 
on Route 29F in 1946. Among them were appellees PTL 
and PFEL. In 1949 each appellee applied for an operating- 
differential subsidy contract. The applications were set for 
hearing, and appellant intervened in opposition, contending 
that the ordinary commercial traffic on the route could not 
possibly support over the ten year period three subsidized 
operations, each committed—whatever the traffic—to the 
prescribed sailings over the prescribed route. After lengthy 
hearings the chief examiner recommended that the contracts 
should be awarded (J. A. 12-52). 

The Board on April 8, 1952, held that PTL and PFEL 
were each operating an existing service, and that appel¬ 
lant would not be unduly prejudiced by their subsidization. 
It held that, having reached these conclusions, it was not 
required by Section 605(c) of the Merchant Marine Act of 
1936 to determine whether the U. S.-flag service would be 
inadequate without the subsidy awards (J. A. 66-68). It 
made no specific estimate of future traffic over Trade Route 
29, but twice expressed an “optimistic view” (J. A. 64, 68). 
The Board reserved for administrative determination 
whether and to what extent operating-differential subsidy 
contracts would be awarded (J. A. 67-68). It announced on 
November 28, 1952, that it had decided to subsidize both 
applicants, to the extent of 24-26 voyages a year for PTL 
and 36-40 for PFEL (J. A. 69-70). Appellant on December 
10, 1952, filed a petition for reconsideration, which was 
denied on December 31, 1952 (J. A. 70-73). The appellees, 
although on prior notice that appellant would promptly 
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seek review of this decision, entered into the forms of 
operating-differential subsidy contracts on the same day 
(J. A. 6). 

Appellant on January 2, 1953, filed in the court below 
its complaint for a declaratory judgment and permanent 
injunction (J. A. 1-11). After answers (J. A. 74-109) all 
parties filed motions for summary judgment (J. A. 110-133). 
The court below after argument filed an opinion which held: 
(a) The court had jurisdiction and plaintiff had standing to 
bring the suit, (b) The Board had correctly construed Sec¬ 
tion 605(c) and was not required to make any finding as to 
the adequacy of the U. S.-flag service. (J. A. 145-152.) 
Its final order granted summary judgment to appellees and 
dismissed the complaint. (J. A. 152.) 

STATUTES INVOLVED 

The relevant provisions of the Judicial Code, of the Ad¬ 
ministrative Procedure Act, and of the Merchant Marine 
Act of 1936 are set out in Appendix A, infra, pp. 49-52. 

STATEMENT OF POINTS 

1. Section 605(c) of the Merchant Marine Act of 1936 
requires that the Federal Maritime Board find that the 
United States-flag service is inadequate before awarding 
any additional operating-differential subsidy contract which 
is opposed and set for hearing under that Section. 

2. The Federal Maritime Board cannot lawfully award a 
double- or a treble-subsidy upon a single trade route upon 
the basis of an unexplained “optimistic view” as to traffic 
trends. 

SUMMARY OF ARGUMENT 

I 

A. The court below plainly had jurisdiction, under 28 
U. S. C. Secs. 1331 and 1337, relating to federal questions 
and acts regulating commerce. 
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B. Appellant has suffered actual and direct injury in 
the treble-subsidization of its historic trade route, one which 
as late as 1949 was again determined to require but one sub¬ 
sidized line. Subsidized competition is, by definition, there 
to stay for the 10 year term of the contracts, whether or 
not the traffic warrants this greatly expanded service. Ap¬ 
pellant does not claim the status of a “ chosen instrument* * 
nor of a monopoly, but it does insist that it has suffered 
actual injury when it is unlawfully engulfed by subsidized 
competition. 

C. Appellant’s standing to obtain judicial review derives, 
in the first instance, from the Merchant Marine Act of 1936. 
That Act puts the subsidized operator under rigid control 
and with limited profits, all designed to ensure permanent, 
regular service. To protect against an improvident in¬ 
crease in subsidized competition. Section 605(c) provides 
for notice and hearing and a variety of statutory findings. 
This statutory recognition and protection of the com¬ 
petitor ’s interests makes inapplicable cases such as Ala¬ 
bama Power Co. v. I ekes, 302 U. S. 464, and brings appellant 
squarely within the long line of cases exemplified by Com¬ 
mission v. Sanders Radio Station, 309 U. S. 470. Nothing 
in the Merchant Marine Act of 1936 precludes this right to 
review: both the legislative history and the four instances 
of a highly specialized review of other types of orders 
recognize the general right to ordinary review in equity. 

D. If there were doubt, it is removed by Section 10 of the 
Administrative Procedure Act Its words and its history 
show that it was intended to grant or to confirm judicial 
review in cases such as this. And the fact that the final 
result reflects many factors for the Board’s discretionary 
consideration does not immunize from review separate 
errors of law committed in the course of that decision. 
Homovich v. Chapman, 89 App. D. C. 150,191F. 2d 761,764. 
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n 

A. Section 605(c) twice calls for a public hearing and 
twice calls for a finding as to adequacy of service before the 
award of subsidy. The Board, reading word-by-word, has 
in recent years construed the Section so as to avoid both 
requirements, except only in the case of a newcomer to the 
trade. The result is an unreasonable construction, and 
one which would lead to excessive and ex parte over¬ 
subsidization of trade routes. It can and should be avoided 
by other readings of the statutory words. 

B. The legislative history leaves unexplained the precise 
choice of words in Section 605(c). But it makes plain the 
overriding Congressional purpose. There was not to be 
automatic subsidization to support competition between 
U. S.-flag lines. Neither was there to be a monopolistic or 
“chosen instrument” policy. Adequacy of service was, 
instead, to be the cardinal and controlling inquiry when two 
or more lines were considered for subsidy over the same 
route. 

C. So the section was construed by the Maritime Com¬ 
mission from 1936 to November 1948. Then the Commis¬ 
sion substituted its word-by-word analysis of Section 605(c) 
and has since, in practical effect, held that the statute re¬ 
quires a finding of adequacy only with respect to an appli¬ 
cant for subsidy who is not in service on the route. This 
escape from the Congressional command should be cor¬ 
rected by this Court. 

m 

Appellant complains also that the chief examiner based 
his recommendation upon extravagant estimates of the ex¬ 
pected liner commercial cargo and that the Board made 
none at all except to record its “optimistic view” of the 
traffic. In fact, the ordinary commercial cargoes are but 
half those found by the examiner. His estimates can tempo- 
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rarily be vindicated by including military cargoes and bulk 
iron-ore movements. But these liner cargoes are either 
temporary or aberrational, and at the least appellant and 
the reviewing courts are entitled to have the Board explain 
its expectation as to those cargoes. It should deal with and 
not submerge the issues and data which are critical to its 
decision. 

ARGUMENT 

I 

The District Court Had Jurisdiction and Appellant Had 
Standing to Seek Review of the Board’s Action 

A. The Court Had Jurisdiction 

The opinion of the court below (J.A. 145-152) assumes 
without discussion that it had jurisdiction of this suit. The 
court in colloquy said at argument that “I don’t think there 
is any question as to jurisdiction” (J.A. 137). 

This is a suit against a federal agency, its individual 
members, and two steamship lines, seeking review of action 
alleged to be unlawful under the Merchant Marine Act of 
1936. As such it is an action arising under an “Act of 
Congress regulating commerce.” 28 U.S.C. Sec. 1337. It 
is also an action arising under the laws of the United States. 
28 U.S.C. 1331. If more be needed, it is also a case “be¬ 
tween parties, both or either of whom shall be resident or be 
found within” the District of Columbia. D.C. Code, Sec. 
306. 

This jurisdiction has been available, ever since American 
School v. McArmulty, 187 U.S. 94, to give relief in equity 
against an unlawful or an arbitrary order of a federal agency 
or official. See, e.g., Lane v. Hogland, 244 U.S. 174; Stark 
v. Wickard, 321 U. S. 288, 290; Board of Governors v. Ag- 
new, 329 U. S. 441, 444; Shields v. Utah Idaho R. Co., 305 
U. S. 177; United States v. I.C.C., 337 U. S. 426,440-443. 
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B. Appellant Has Suffered Actual cmd Direct Injury 

Appellant’s standing to bring this action requires a some¬ 
what fuller discussion than does the jurisdiction of the court 
below. That standing rests upon statute: the Merchant 
Marine Act of 1936 and the Administrative Procedure Act. 
It is desirable, however, that the statutory analysis proceed 
upon the foundation of appellant’s actual injury. 

1. Background. This is not a suit by a subsidized opera¬ 
tor to prevent others from sharing in the bounty which has 
been his costless privilege to receive. Appellant, to the con¬ 
trary, is in the somewhat unique position of having, in prac¬ 
tical effect, bought and paid for its accrued subsidy and for 
its future expectations. 

The controlling stock of appellant was transferred to the 
United States in 1938. From 1945 to 1952 the ownership of 
that stock was in litigation between the United States and 
the former owners. Pursuant to an agreement of com¬ 
promise and settlement, the two litigants jointly offered that 
stock for sale to the highest bidder. (J.A. 2). The present 
owners of appellant’s controlling stock on November 6,1952 
paid $18,360,000 for the large majority of the common stock 
of appellant. 4 

We do not urge that the decision of the Board, awarding 
the first treble subsidy on a single route in the history of 
the Merchant Marine Act, just three weeks after their pur¬ 
chase, took the new owners by unfair surprise. The possi¬ 
bility of such a decision was forecast by the Board’s report 
of April 8, 1952 and the prospectus noted both the applica¬ 
tions and the Board’s April report. We do, however, sug¬ 
gest that appellant has an unusually solid standing to com¬ 
plain of the error of law and abuse of discretion which led 
to the Board’s decision. 

4 Settlement of the Dollar Line Case, Report of Secretary of Commerce, 
(GPO 1953), p. 6. 
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2. The Injury to Appellant. Under the subsidy con¬ 
tracts, PTL and PFEL mnst (barring Maritime Adminis¬ 
tration revision) sail their 13 vessels over Route 29 without 
deviation and without cessation long after the temporary 
military cargoes which now support their service will have 
vanished. This is not, then, the ordinary case of putting an 
undesired competitor in funds, so that he may compete more 
effectively. The operating-differential subsidy contract not 
only puts appellant’s competitors in funds, but puts them 
under contract to continue sailing the route, in good times 
and bad, for 10 years to come. 

It does so, moreover, upon an extravagant scale. In 
1946, and again in 1949, the Maritime Commission’s study 
of essential trade routes indicated that Route 29F needed 
24-26 subsidized sailings per year, by 5 C-3 vessels. 5 That 
service plaintiff has been providing. The 1952 decision 
under review more than trebles those sailings by adding 
24-26 for PTL and 36-40 for PFEL (J.A. 70). Never in the 
history of the Merchant Marine Act of 1936 have trade 
route requirements been multiplied so hastily or with such 
abandon. 

Never, indeed, has the Board undertaken to subsidize 
such extreme competition as is provided by this decision. 
It has twice before awarded subsidies to two lines operating 
over the same route. But this was done, reluctantly, in 
the first case only because it could not persuade the opera¬ 
tors to consolidate, and because the clearly defined and 
existing volume of commercial traffic plainly warranted the 
risk of subsidizing two American-flag lines to compete be¬ 
tween themselves, Am. Sou. African Line, Inc., Subsidy, 
S. & E. Africa, 3. M. C. 277 (1938), and in the second case 
because the quality of the existing service was inadequate. 


5 Essential Trade Routes of the American Merchant Marine, U. S. 
Maritime Commission, 1949, Foreword, and p. 29. 
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P. A. B. Line, Inc. — Subsidy, Route 24 3 M. C. 357 (1948).* 
Here the Board made no finding as to the present volume 
of commercial traffic, but merely noted that it took “an 
optimistic view of the prospective traffic movement on the 
route” (J.A. 64, 68). On the basis solely of that “optimis¬ 
tic view,” it inflicted upon appellant an unprecedented 
treble subsidy over its historic trade route. 

Appellant does not urge that it is a “chosen instrument” 
across the Pacific, nor does it urge that the Act forbids the 
Board to subsidize a competitor upon the same route. Ap¬ 
pellant does insist that, before the Board reduces the his¬ 
toric operator of the Route to a 28% share of the subsidized 
sailings, it must at the minimum (a) find that the service is 
inadequate without such a prodigious increase in subsidized 
sailings, and (b) make intelligible findings as to the antici¬ 
pated traffic needs. 

3. Prematurity. The appellees have urged below that, 
as the present volume of military cargo is adequate with the 
commercial traffic to support the U.S.-flag fleets on Route 29, 
appellant has not yet been injured. 

Obviously, “administrative orders are not reviewable 
• * • until • • • the consummation of the administra¬ 
tive process.” Chicago <& Southern Air Lines v. Waterman 
Cory., 333 U.S. 103, 112. But here, just as in Columbia 
Broadcasting System v. United States, 316 U. S. 407, 420, 
nothing awaits “the contingency of future administrative 
action.” The Board here has finally decided the issues. It 
is clear that appellant does not have to wait till its losses 
or its ruin become accomplished before seeking judicial re¬ 
view of the administrative action which, if left to stand, 
would bring that about. 

The Supreme Court, in sustaining the right of a compet¬ 
ing licensee to obtain judicial review of an award of a cer- 

6 Shepard S. S. Co. — Subsidy, Route 1 ,3 M.C. 366 (1949), involved com¬ 
petitive but separate services within a single trade route. 
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tificate to a new licensee by the F. C. C. was not concerned 
that the alleged injury to the business of the existing 
licensee had not yet occurred. It was sufficient, as the 
Court noted in Commission v. Saunders Radio Station, 309 
U. S. 470, 476, that: 

“It may have a vital and important bearing upon the 
ability of the applicant to serve his public; it may indi¬ 
cate that both . . . the existing and the proposed— 
will go under, with the result that a portion of the 
listening public will be left without adequate service; 
it may indicate that, by a division in the field, both 
. . . will be compelled to render inadequate service.” 

The Supreme Court has consistently held that one ad¬ 
versely affected by an administrative decision need not 
wait until the occurrence of the ultimate consequences, at 
the avoidance of which his plea for judicial relief is spe¬ 
cifically aimed. Panhandle Eastern Pipe Line v. Commis¬ 
sion, 332 U. S. 507,512; Columbia Broadcasting System, Inc. 
v. U. S., 316, U. S. 407, 418-420; A. F. of L. v. Watson, 327 
U. S. 582, 594-595; Utah Fuel Co. v. Bituminous Coal 
Comm’n., 306 U. S. 56, 60; Hynes v. Grimes Packing Co., 
337 U. S. 86, 98-100; and Toomer v. Witsell, 334 U. S. 385, 
392. The doctrine covers general allegations of injury by a 
competitor. F. C. C. v. NBC (KOA), 319 U. S. 239; Scripps- 
Howard Radio v. Communications Comm’n., 316 U. S. 4,10. 

If there were doubt, it is answered by Section 605 (c) of 
the Merchant Marine Act of 1936 which in terms recognizes 
and protects the interest of the competitor with respect to 
what by definition must be a prospective injury by subsi¬ 
dized competition. 

C. The Merchant Marine Act of 1936 Gives Plaintiff 

Standing to Sue 

1. The Act Generally. The Merchant Marine Act of 1936 
(49 Stat. 1985, 46 U.S.C. Sec. 1101, et seq.) was enacted 
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(Sec. 101) in order “to foster the development and encour¬ 
age the maintenance ” of a merchant marine. To that end 
the Maritime Commission established by the Act was 
directed (Sec. 210) to survey the American Merchant 
Marine and to develop a long range program for replace¬ 
ments and additions. It was further directed, by Sec. 
211(a), to determine the “ocean services, routes, and lines 
. . . which are . . . essential for the promotion, devel¬ 
opment, expansion and maintenance of the foreign com¬ 
merce of the United States,” giving— 

“due weight to... any other facts and conditions that a 
prudent business man would consider when dealing 
with his own business, with the added consideration, 
however, of the intangible benefit the maintenance of 
any such line may afford to the foreign commerce of 
the United States and to the national defense;” 

So far as here relevant this policy of prudent support to 
the American Merchant Marine was to be carried out by two 
types of subsidies. One was a construction-differential sub¬ 
sidy (Sec. 501(a)). The second type of subsidy, which is in 
issue here, was an operating-differential subsidy to “aid 
in the operation of vessel or vessels, which are to be used in 
an essential service in the foreign commerce of the United 
States.” (Sec. 601(a).) If such an application be ap¬ 
proved, a substantial subsidy is paid, to equalize lower for¬ 
eign costs of insurance, maintenance, repairs, wages and 
subsistence. (Sec. 603(b).) 

The subsidized operator, in return, is required by the Act 
to assume very sizable burdens: The subsidized vessel must 
be less than 20 years old, and must meet Government ap¬ 
proval of design and construction. (Secs. 605(b), 610.) 
The United States recaptures one-half of the net profit on the 
subsidized vessels which is in excess of 10% of the capital 
necessarily employed in their operation. (Sec. 606(6).) 
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He must pay into capital and special reserves, to be used 
primarily for recapture and vessel replacement, all profits 
in excess of 10% on the capital necessarily employed, and 
all depreciation, insurance recoveries and sale proceeds 
of the subsidized vessels. (Sec. 607.) 

The subsidy contract provisions impose additional, and 
possibly more severe, burdens. Chief among these is the 
fact that the subsidized operator effectively loses the flexi¬ 
bility upon which profitable liner service is traditionally 
dependent. He cannot without prior approval of the Mari¬ 
time Administration decrease sailings below the contract 
minimum, nor increase them (even as to unsubsidized voy¬ 
ages) above the contract maximum (Art. 1-2; Tr. 228). He 
may not vary his route or ports of call without the approval 
of the Maritime Administration. His sailing schedules 
must be approved in advance (Art. 1-2, 10; Tr. 228, 233). 
The subsidized vessel cannot without prior approval be 
operated in any other service (Art. 1-3; Tr. 229). No unsub¬ 
sidized vessel shall be operated in competition with any 
subsidized service without Commission approval, (Art. II- 
16; Tr. 250). The contractor must agree in advance to an 
early vessel replacement program which involves large ex¬ 
penditures and commitments. (Art. 1-9; Tr. 232). Elabo¬ 
rate provisions regulate every detail of his business (Arts. 
II-5-8, 20, 27; Tr. 240-269.) 

It will thus be seen that the operating-differential sub¬ 
sidy contract sets up a rigid and closely regulated steam¬ 
ship service, with limited profits and large commitments 
for capital expenditures. 7 The subsidized operator has, 

7 As the Board said in this very case (J.A. 62): 

“An applicant for an operating-differential subsidy agrees that it will 
assume the obligation to restrict its operations to the route for which 
the subsidy is granted and to serve the requirements of the whole route. 
The participation of United States-flag vessels on the route involved 
is thus insured a reasonable expectancy of long-range permanency. 
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accordingly, an unusually heavy interest in not being sub¬ 
jected to excessive competition on his route. See F.C.C. v. 
RCA Communications, Inc., 346 U.S. 86, 91-93. 

The subsidized operator has no protection against un¬ 
subsidized competition, whether American or foreign-flag. 
That is undoubtedly sound policy, and is not in any case 
ruinous to the operator. If the vessel capacity too greatly 
exceeds the traffic on the route, the unsubsidized competitor 
will promptly transfer to other services or lay his vessel up. 
But a subsidized competitor is there to stay, in good times 
and in bad, for the life of his contract. 

2. Sec. 605(c). The Merchant Marine Act of 1936 accord¬ 
ingly contains in Section 605(c) a thorough-going effort to 
protect the existing operators against any unnecessary or 
extravagant subsidization of competing lines. We urge 
below that the appellee Board has seriously misconstrued 
that section, and stripped it of much of its intended vitality. 
But, whatever its construction, it is plain that Section 605(c) 
gives the competing lines a carefully guarded standing to 
contest any application for subsidy over the route in ques¬ 
tion. 

Section 605(c) (App. A, infra, p. 52) not once but twice 
calls for notice and hearing before award of a subsidy con¬ 
tract. Appellants and appellees are in disagreement whether 
the Board must in any case find that the contract is neces¬ 
sary for adequate U. S.-flag service. But, whoever has the 
right of that controversy, it is evident that Section 605(c) 
by its double command was intended to assure the com- 


As we have recently stated in Application of U. S. Lines, Docket No. 
S-21, decided January 7, 1952, 

‘A subsidy under such circumstances is thus no more than a fair 
allowance for the necessary restriction, and will not give to the appli¬ 
cant undue advantage as compared with the intervenors who are 
now and will hereafter be free to seek higher voyage revenues be¬ 
cause of freedom from such restriction.’ ” 
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petitor the right to a hearing and a very considerable 
variety of safeguards against improvident subsidization of 
his route. 

3. Plaintiff Has Statutory Standing for Suit in Equity. 
The line of authority is clear. If there is no statutory 
recognition of the competitor’s standing, his general inter¬ 
est in discouraging competition does not permit him to 
challenge the grant of aid to his competitor. Alabama 
Power Co. v. Ickes, 302 U. S. 464; Tennessee Electric Power 
Co. v. T. V. A., 306 U. S. 118; see Perkins v. JUikens Steel 
Co, 310 U. S. 113. 

But if the statutory scheme is one which recognizes the 
desirability of protecting the competitor against unneces¬ 
sary or unlawfully aided competition, then he has standing 
to obtain judicial review of the agency action. If the Con¬ 
gress, for example, had provided that the Public Works 
Administrator could make a loan for a municipal power 
plant only after notice to and a hearing of private utilities, 
and after a determination that the loan was not unduly 
prejudicial or was necessary to adequate electric power 
service, it hardly can be doubted that the Alabama Power 
Company could have maintained its suit. The Congress in 
Section 605(c) of the Merchant Marine Act of 1936 has 
given just that statutory recognition and protection to the 
competitor who objects to the subsidization of a steamship 
line. Wherever such a statutory recognition of the com¬ 
petitor has been found, he has been able to bring the admin¬ 
istrative decision under judicial review. 

This is settled doctrine with respect to review of the 
Interstate Commerce Commission. There are elaborate 
jurisdictional and venue provisions for review of the Com¬ 
mission orders, 8 but there is no grant of the privilege of 

8 Venue, the three-judge court and appellate review are provided by 28 
U.S.C. Secs. 2321-2325 and 2284. Jurisdiction is provided by 28 TJ.S.C. Sec. 
1336. The specific grant of jurisdiction as to LC.C. cases derives from 



court review to a competitor except as he can bring himself 
within the statutory recognition of “any party or parties 
in interest to the proceeding before the Commission. , ’ 28 
U. S. C. Sec. 2323. This general phrase does little more 
than to restate the issue of standing to sue. But, if the 
results in the I. C. C. cases were to be attributed to this 
provision, a statutory provision of similar import may be 
found here in Section 10 of the Administrative Procedure 
Act, discussed below. In any case, ever since The Chicago 
Junction Case, 264 U. S. 258, it has been established that a 
railroad has standing to obtain review of decisions granting 
privileges to a competitor. These “may directly and ad¬ 
versely affect the complainant’s welfare by bringing about 
some material change in the transportation situation,” 
Western P. C. R. Co. v. Southern P. Co., 284 U. S. 47,51- 52; 
Claiborne-Annapolis Ferry Co. v. United States, 285 U. S. 
382, or threaten their “stake as carriers in the transporta¬ 
tion situation.” Alton R. Co. v. United States, 315 U. S. 
15, 19.® The cases refusing to allow shippers, and others 
with similarly indirect interests, to bring suit all distinguish 
the case of a competing carrier. 10 

its historical origin in the provision in the Act of 1910 creating the Com¬ 
merce Court, 36 Stat 539. See United States v. J.C.C., 337 U.S. 426, 432. 
It confers jurisdiction, in view of its history, only over matters covered 
by the three-judge court review. United States v. Griffin, 303 U.S. 226. 
See, also, Frankfurter, J., dissenting in United States v. I.C.C., 337 U.S. 
426, 461. 

9 Texas & P. Ry. v. Gulf, C. & S. F. R. Co., 270 U. S. 266, 277: “It 
recognized that preservation of the earning capacity and conservation of 
the financial resources, of individual carriers is a matter of national con¬ 
cern ; that the property employed must be permitted to earn a reasonable 
return; that the building of unnecessary lines involves a waste of resources 
and that the burden of this waste may fall on the public; that competition 
between carriers may result in harm to the public as well as in benefit; 
and that when a railroad inflicts injury upon its rival, it may be the public 
which ultimately bears the loss. 

10 Pittsburgh <t W. V. R. Co. v. United States, 281 U. S. 479, 487; 
Moffatt Tunnel League v. United States, 289 U. S. 113, 121; Alexander 
Sprunt & Son, Inc. v. United States, 281 U. S. 249, 255; Boston Tow 
Boat Co. v. United States, 321 U. S. 632, 633. 
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An even closer analogy may be found in the Federal 
Communications Commission decisions. They arose under 
Section 402(b) of the Communications Act, granting this 
Court jurisdiction to review on petition of any “person 
aggrieved or whose interests are adversely affected.” Here, 
again, the statutory description seems more to rephrase than 
to resolve the standing to sue issue. If it be important, 
almost identical words are present here by virtue of Section 
10(a) of the Administrative Procedure Act, discussed be¬ 
low. In Commission v. Sanders Radio Station, 309 U. S. 
470, 476-477, the Court held that, even though the Com¬ 
mission in granting a license was not required to consider 
economic injury to a competitor, he nevertheless had stand¬ 
ing as a competitor to invoke judicial review. Here, in 
contrast, the Maritime Board is specifically required by 
statute to consider competitive injury, and the decision 
applies a fortiori. The doctrine was reaffirmed in Com¬ 
munications Com’n. v. National Broadcasting Co., 319 
U. S. 239, 246-247, where the Court gave controlling weight 
to the fact that the party seeking review had—as does 
appellant here—a statutory right to be heard before the 
Commission. See, also, F. C. C. v. RCA Communications, 
Inc., 346 U. S. 86, 89; Scripps-Howard Radio v. Communi¬ 
cations Com’n., 316 U. S. 4,14; Evans v. Federal Communi¬ 
cations Commission, 72, App. D. C. 159, 113 F. 2d 166, 168. 

The same result was reached, on comparable reasoning 
under the similar provisions of the Bituminous Coal Act, 
in the elaborate opinion of Judge Frank in Associated In¬ 
dustries of New York State v. I ekes, 134 F. 2d 694 (CCA 2). 
So, too, a competitor was held to be “adversely affected” 
and entitled to review of a Food and Drug owner in Land 
O’Lakes Creameries v. McNutt, 132 F. 2d 653 (CCA 8), 
cf. Reade v. Ewing, 205 F. 2d 630, 631-632 (CA 2). 

If one seeking review had only a discretionary privilege 
of intervening in the administrative proceeding, or if he 




could show no direct interest of his own in the result, he 
could not by virtue of administrative intervention alone 
bring suit for review, Boston Tow Boat Co. v. United States, 
321U. S. 632, and cases cited. 11 But one with a direct inter¬ 
est in the outcome, and with a statutory right of interven¬ 
tion in the administrative proceeding, has—all else apart— 
full standing to invoke the general equity jurisdiction of 
the federal courts. 

4. The Statute Does Not Preclude Review. It is, of 
course, true that the conclusion as to appellant’s standing 
to seek review could be reversed were there elsewhere found 
an expressed or clearly implied provision forbidding review 
or conferring administrative finality. 

Appellees urge that review here is impliedly precluded 
because (a) the legislative history of the Merchant Marine 
Act of 1936 shows that the Congress omitted proposed 
provisions for judicial review, and (b) the Act contains 
specific grants of judicial review for other actions by the 
Board, and none for its action under Section 605(c). Neither 
argument survives examination. 

(a) Legislative History of Merchcmt Marine Act. The 
appellees on this score relied below upon the fact that at an 
earlier stage several of the predecessor drafts of Section 
606 (authorizing subsidy contract readjustments) contained 
provisions authorizing judicial review, and that these were 
eliminated from later drafts. But the Government wit¬ 
nesses, in urging elimination of the review provision, made 
it plain that they felt there would still be judicial review 
after its elimination, without the objectionable features of 
the specialized provision. 12 J. C. Peacock, Director of the 

11 We must put aside, too, the cases under the NLRA, which by statute 
gave to the Board “exclusive” powers of enforcement, and creates no 
private rights. See Amalgamated Utility Workers v. Edison Co., 309 U. S. 
261, 265. 

12 Review was by this Court, which not only was given power to take 
additional evidence but also to modify the administrative order and itself 
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Shipping Board, Department of Commerce, criticized (Hear¬ 
ings before Senate Commerce Committee on S. 2582, 74th 
Cong., 2d Sess., p. 21) the review section in the following 
exchange with the Chairman of the Committee: 

“The Chaimum. Mr. Peacock, what the Committee 
had in mind in inserting this language was to provide 
for that good old American right of appeal. Do you 
question the propriety of having such appeal? 

Mr. Peacock. Not at all. 

“The Chairman. But your objection is to the form in 
which it is provided here. 

“Mr. Peacock. That is the only objection—to the 
form ... I feel that the regular legal processes offer 
practically all that is needed here.” 

Mr. Peacock’s testimony was followed up in a memo¬ 
randum prepared by the Shipping Board analyzing S. 2582. 
It discussed what were regarded as “serious objections as 
to the constitutionality and expediency” of the review pro¬ 
visions then in the bill. The memorandum, however, made 
{id., p. 101) the same observation which Mr. Peacock had 
made in his oral testimony: 

“If it [the Authority] grossly abuses its discretion 
the regular processes of law would ordinarily afford 
sufficient protection.” 

Section 34 of the original Guffey bill, S. 4110, specifically 
precluded judicial review of determinations and findings of 
the Authority except for “gross abuses of discretion.” 
This provision, too, was criticized (Hearings before Senate 
Commerce Committee on S. 3500, S. 4110 and S. 4111, 74th 
Cong., 2d Sess., pp. 115-17) hv an attorney for the Shipping 
Board, on the grounds that it would “give rise to consider¬ 
able litigation.” He went on to point out, however, that 
even with no statutory provisions for judicial review, ad- 

to determine the amount of payments due. Sec. 524(f), H.R. 8555, 74th 
Cong., 1st Sess. 
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ministrative decisions were still subject to court review 
“for abuse of discretion.’* 

This, then, is no implied preclusion of judicial review but 
is instead an express recognition that the ordinary judicial 
processes are available. 

(b) The Specialized Review Provisions. The appellees 
have all urged that the several provisions for a specialized 
judicial review found in the Merchant Marine Act in 1936 
mean that other types of action under that Act are not re- 
viewable at all. The argument misreads both the statute 
and the controlling cases. 

The Act in four places expressly provides for judicial 
review. In each case there are added special procedural 
or substantive limitations making specialized review and 
specific enactment necessary. Section 611(b) provides a 
quick and highly specialized review in this Court for Com¬ 
mission orders denying authority to transfer vessels to 
foreign registry after Government default upon its subsidy 
contract; the review must be taken within 20 days, it goes 
to matters of policy not of law, and the decision of this 
Court is final. 13 Section 402 provides a shortened period 
for suit in the Court of Claims upon the old mail pay con¬ 
tracts, for suit in that Court also by the Attorney General, 
a greatly expanded scope of review, and a severely limited 
measure of recovery. Section 902 provides an elaborate 
mechanism, and a special rule of valuation, for determining 
just compensation for requisitioned vessels, including 
Tucker Act suit and admiralty libels of the fund in the event 

13 Section 611 was added by the Act of June 23,1938, 52 Stat. 953. The 
“complete review” was “designed to protect investors in shipping companies 
against changes in policy.” S. Rpt. No. 1618 (p. 17) and H. Rpt. No. 2168 
(p. 23), 75th Cong., 3d Sess. The draftsmen seemed to recognize, in making 
the Court of Appeals decision final, that this policy review could not be 
included within the jurisdiction of courts whose jurisdiction was confined 
to the boundaries of Article III. See Keller v. Potomac Electric Power 
Co., 261 U.S. 428, 442-443. 
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of conflicting claims. Section 225 provides specialized 
venne and procedures for suits against or by the United 
States with respect to marine insurance by the Commission. 

Both Sections 611(b) and 402(c) expressly provide that 
the specialized review precedures are exclusive. This cau¬ 
tionary provision would be wholly vain if there were in fact 
no other way to obtain judicial review of any action under 
the Merchant Marine Act of 1936. 

Appellees rely chiefly upon Switchmen's Union v. Media¬ 
tion Board, 320 U. S. 297, decided prior to the Administra¬ 
tive Procedure Act. The fact that other orders of the 
Mediation Board were reviewable, while the certification of 
bargaining representatives was not, was noted in the 
Switchmen's case as a final, additional reason for denying 
review (pp. 305-306). But primary reliance was placed on 
the facts that railway labor relations were not traditionally 
reviewable (pp. 301-302), that the issue was an “explosive” 
one (pp. 302-303), and that there was no provision for sub¬ 
poena, hearings or order (p. 304). 

Stark v. Wickard, 321 U.S. 288, decided three months 
after the Switchmen's case, is sufficient demonstration that 
one cannot reach a mechanical conclusion that statutory 
provision for review of some orders means there can be no 
review of other orders under other sections of the Act. 
There the Court said (321 U. S. at 308-309): 

“The Act bears on its face the intent to submit many 
questions arising under its administration to judicial 
review. §§8a (6), 8c (15) (A) and (B). 


• •••••• 

“With this recognition by Congress of the applica¬ 
bility of judicial review in this field, it is not to be 
lightly assumed that the silence of the statute bars from 
the courts an otherwise justiciable issue.” 






22 


So, too, Utah Fuel Co. v. Bituminous Coal Common., 306 
U. S. 56, upheld the general equity jurisdiction of the court 
below to review agency action not included in the elaborate 
statutory provisions for review of other orders. See Act of 
April 26, 1937, 50 Stat. 72, Sections 2(a), 4(11)(k), 4-A, 
5(b), 6(b); and especially Section 6(d) stating that the 
jurisdiction of the Court of Appeals “to enforce, set aside 
or modify orders of the Commission shall be exclusive.’* 
Again, the Court in United States v. I. C. C., 337 U. S. 426, 
441-443, reversed earlier rulings to hold that a shipper 
could obtain judicial review of a Commission order denying 
reparations. Despite the fact that specific statutory pro¬ 
visions for three-judge review excluded reparation matters, 
that review could be brought within the general equity 
jurisdiction of a single-judge court. 

D. The Administrative Procedure Act Grants or Confirms 
Appellant’s Standing to Sue 

We think it plain enough that there is jurisdiction in the 
District Court to review under the general grant as to fed¬ 
eral questions and as to acts regulating commerce (28 
TJ.S.C. Secs. 1331 and 1336), and standing for appellant to 
invoke that jurisdiction under Section 605(c) and related 
sections of the Merchant Marine Act of 1936. If, however, 
there were doubt, that doubt is removed by the Administra¬ 
tive Procedure Act, 60 Stat. 243, 5 U.S.C. Sec. 1001 et seq. 
Section 10 of that Act is quoted at pp. 49-51 Appendix A. 
Putting aside the introductory exceptions, which we discuss 
below, these words seem on their face to be an unquali¬ 
fied grant of jurisdiction and standing to review unlawful 
agency action at the suit of “any person suffering legal 
wrong • * * or adversely affected or aggrieved • • • 
within the meaning of any relevant statute.” We show 
below that the Congress meant just what it said. 

1. The Right of Review. The intention of the Congress 
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seems wholly plain. Senator McCarran, Chairman of the 
Judiciary Committee and leading sponsor of the Act, made 
specific reference on the floor of the Senate to Alabama 
Power Company v. Ickes, 302 U.S. 464 and Perkins v. 
Lukens Steel Company , 310 U.S. 113, the very cases relied 
upon by appellees to show that appellant is remediless. 
He then agreed with Senator Austin that “this bill is 
brought forward for the purpose of remedying that defect 
and providing a review to all persons who suffer a legal 
wrong or wrongs of the other categories mentioned.’’ 14 
A more precise definition of the legislative intention as ap¬ 
plied to this very case could hardly be found. 

This Court in Air Line Dispatchers Ass’n. v. National 
Mediation Board, 89 App. D.C. 24,189 F. 2d 685, after not¬ 
ing that the Attorney General’s Manual on the Administra¬ 
tive Procedure Act (1947), p. 136, stated that Section 10 
“in general, declares the existing law regarding judicial 
review,” went on to hold (189 F. 2d at 689): 

“Nevertheless the purpose of §10 is to afford review 
unless the matter has been committed to agency discre¬ 
tion—a situation not now presented—or unless Con¬ 
gress has otherwise decided.” 

The appellees below did not seriously challenge the con¬ 
clusion that Section 10, apart from the introductory excep¬ 
tions, would serve to allow judicial review of the Board’s 
decision here. They placed, instead, their main argument 
on the two exceptions (1) where a statute precludes review 
and (2) where the matter is committed to agency discretion. 

2. The Statute Does Not Preclude Review . The recent 
decision in Heikkila v. Barber, 345 U. S. 229, eliminates the 
need for discussion of the legislative history of this phrase 
or for any careful collation of the cases construing it. The 
Court said (345 U. S. at 232-233, 234-235): 


14 Senate Doc. No. 248, 79th Cong., 2 d. Sess., pp. 310-311. 
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11 Both the Senate and the House Committee Reports 
on the Act commented that ‘Very rarely do statutes 
withhold judicial review. ’ And the House Report 
added that ‘To preclude judicial review under this bill 
a statute, if not specific in withholding such review, 
must upon its face give clear and convincing evidence 
of an intent to withhold it. The mere failure to pro¬ 
vide specially by statute for judicial review is certainly 
no evidence of intent to withhold review.’ The spirit 
of these statements together with the broadly remedial 
purposes of the Act counsel a judicial attitude of hos¬ 
pitality towards the claim that §10 greatly expanded 
the availability of judicial review. However such 
generalities are not dispositive of the issue here, else 
a balance would have to be struck between those in the 
Committee report and material in the debates which 
indicates inconsistent legislative understandings as to 
how extensively §10 changed the prior law on judicial 
review. No easy answer is found in our decisions on 
the subject. Each statute in question must be examined 
individually * * *. 

• •••••• 

“Read against this background of a quarter of a 
century of consistent judicial interpretation, § 19 of the 
1917 Immigration Act, 39 Stat. 890 clearly had the effect 
of precluding judicial intervention in deportation cases 
except insofar as it was required by the Constitution.” 

As there has been no judicial construction whatever, much 
less any consistent or long-continued one precluding review 
as in the Heikkila case, the issue turns back on the Merchant 
Marine Act. As there is no textual prohibition of judicial 
review, the issue becomes one of implication: does the Mer¬ 
chant Marine Act impliedly preclude review by a com¬ 
petitor of an unlawful or arbitrary award of subsidy. The 
preceding discussion of that Act ( supra , pp. 11-22) makes 
it plain that there is no such implied preclusion of judicial 
review. 
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3. “Committed to Agency Discretion .” Appellees at¬ 
tempted below to bring themselves within this exception to 
Section 10 of the Administrative Procedure Act by an ex¬ 
tended demonstration that the award of an operating-dif¬ 
ferential subsidy involves a large variety of policy and 
technical decisions which must be made by the executive 
and not by the judicial branch of Government. The proposi¬ 
tion is incontestable. It is also wholly irrevelant. 

Appellant does not ask this Court to award a subsidy con¬ 
tract, nor to review any of the very many policy, technical 
and discretionary factors which enter into such a decision. 
It asked the Court to set aside the subsidy awards because 
of two errors of law: the defendant Board has miscon¬ 
strued Section 605(c) of the Act, and the Board has acted 
arbitrarily and in abuse of its discretion by its failure to 
make intelligible findings. 

These are errors of law—one a misconstruction of the 
statute and the other an arbitrary abuse of discretion—in 
specific and defined parts of the Board’s reasoning. They 
may be corrected by the reviewing court and the matter sent 
back for redetermination by the Board without the slightest 
invasion of the matters committed to the Board’s discretion. 
The Court is not in any way asked to pass upon defense 
requirements, foreign policy, the fitness of the applicants, 
the needs of the trade, or any other matter left to purely 
administrative decision. 

The issue, then, is a simple one: does the fact that the 
decision involves or requires an exercise of discretion 
preclude review of discrete errors of law committed in the 
course of making that decision? 

The statute carries the answer on its face. Section 10(e) 
(B) directs the reviewing court to “hold unlawful and set 
aside agency action, findings and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or other- 



wise not in accordance with law.” An agency obviously 
cannot abuse its discretion except in matters requiring the 
exercise of discretion. 

This Court has, in any case, settled the matter. As Judge 
Prettyman said for the Court in Homovich v. Chapman , 89 
App. D. C. 150,191 F. 2d 761, 764: 

“The mere fact that the acts of the Secretary in 
providing regulations for the execution of these wills 
and in approving them, required the exercise of dis¬ 
cretion and judgment on his part, does not preclude 
judicial review of his action. 

• •••••• 

“No statute ‘precludes’ this review, and the Secre¬ 
tary would have us stretch the second prohibitory clause 
far beyond its meaning. He says that there can be no 
review where agency action ‘involves’ discretion or 
judgment. Obviously the statute does not mean that; 
almost every agency action ‘involves’ an element of 
discretion or judgment.” 

n 

Section 605 (c) Requires a Finding as to Adequacy of 
Service Before an Award of Subsidy 

The appellee Board in its April 8, 1952, decision held 
(J.A. 66-68) that it need make no finding as to the adequacy 
or inadequacy of the U.S.-flag service. This, we submit, 
is a serious misconstruction of Section 605(c) of the Mer¬ 
chant Marine Act. The legal issue is not an arid, hypo¬ 
thetical debate. For, as we show in the next part, the Board 
could not have found that the service on Trade Route 29 
would be inadequate without the two operating-differential 
subsidy contracts which it awarded. Its construction of 
Section 605(c) permitted it to avoid that critical determina¬ 
tion as to adequacy of service and thus to award the subsidy 
contracts. 
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A. The Text of the Statute. 

Section 605(c), all agree, is not a model of clear drafting, 
nor is it easy reading. It is quoted at p. 52 of Appendix A. 
We shall show the anomalies created by the Board’s present 
construction of this Section, and what we believe to be the 
correct construction. This discussion proceeds in recogni¬ 
tion of the fact that the Board’s construction, viewed as a 
literal, word-by-word rendition of the section, is the easiest 
way to read the words as they are arranged. But it is not 
the only way to read them. The administrative construction 
for the first 12 years, as we shall show, was precisely that 
for which we contend, and was precisely that which the 
Congress intended. 

1.) The Board’s Construction. The decision below breaks 
the long and complicated sentence at the midway semicolon. 
The first clause reads, in substance, that “no contract shall 
be made with respect to a vessel • • * which would be in 
addition to the existing service” unless the Commission 
shall after hearing make the specified findings as to ade¬ 
quacy of service and as to the purposes and policy of the 
Act. If the applicant is already providing a service, then 
the Board says all the provisions as to adequacy and pur¬ 
poses of the Act fall to the ground; these findings are re¬ 
quired only if the applicant is a newcomer to the trade. 

The second part of Section 605(c) succumbs just as read¬ 
ily to this word-by-word analysis. It reads in substance 
that “no contract shall be made the 

effect • • • would be to give undue advantage or be 

unduly preferential” unless after notice and hearing the 
Commission should find it necessary for adequate U. S.-flag 
service. Here again, by the Board’s reading, the provisions 
as to notice, hearing, and finding as to adequacy of service 
come into play only if the Commission should first find the 
contract unduly advantageous or preferential. 

This construction reflects an impeccable grammar. But it 
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also does violence to common sense, to the intention of 
Congress, and to the contemporaneous administrative con¬ 
struction. As such it ought to be rejected in favor of a 
construction which would meet these standards as well as 
those of the grammarian. 

2. The Anomalies of the Construction Below. There are 
a considerable number of eccentricities to Section 605(c) if 
read as it was-by the Board and the court below, none of 
which could possibly have commended themselves to the 
Congress which enacted it. 

(a) Hearing. It is hard to believe that the Congress in 
Section 605(c) could twice have called for a public hearing, 
and yet have intended its direction to be applicable only in 
the exceptional case. Yet the literal, word-by-word analy¬ 
sis accepted by the Board inevitably makes a hearing nec¬ 
essary only if the Board first finds the applicant not in 
existing service or first finds that there is undue advantage 
or prejudice. As Judge Holtzoff observed in the course of 
argument, “It is like reaching a judgment first in a lawsuit 
and then hearing the evidence” (J.A. 143). 15 

Counsel for the Government have obviously been troubled 
about this consequence of the Board’s construction. In the 
space of a single ten minutes their very able attorney urged 
upon the court below completely contradictory interpreta¬ 
tions. He first agreed that under Section 605(c) “the par¬ 
ties are entitled to a hearing” (J.A. 141) and then, under 
further pressure from the Judge, said “there was no crea¬ 
tion of any statutory right to a hearing” (J.A. 142). 

(b) Purposes and Policies of the Act. The Congress does 
not ordinarily authorize an agency to take important action 
after a finding that it furthers 1 ‘ the accomplishment of the 

15 In the same connection he categorically stated, “It is no use trying 
to construe the statute that way. That would lead to a very unjust result.” 
(J.A. 142). He unfortunately lost sight of this consequence when he ended 
up with the same literal construction as that of the Board (J.A. 150-151). 


purposes and policy of this Act,” and then provide that 
such an inquiry need be made in only some cases. Yet, by 
the Board’s construction, it need under Section 605(c) con¬ 
sider the purposes and policy of the Act only with respect 
to a newcomer to the trade. 

(c) Uncontrolled Subsidization. It ought to require no 
argument to show that the Congress did not intend the 
Federal Maritime Board to be in the position of a bank 
teller, obliged to honor the drafts presented by all who are 
properly accredited. Yet that is the exact consequence of 
the interpretation adopted by the Board unless it be pre¬ 
pared to import into Section 601(a) standards which the 
Congress assigned to the Section 605(c) hearing. 

There were in 1949 nine U.S.-flag steamship lines serving 
all or a part of Trade Route 29 (J.A. 14-16). All were in 
existing service. All may on their histories be assumed to 
be competent, and financially responsible. Between them 
they were carrying the uniquely high ratio of 87% of all 
outbound cargoes (J.A. 18). Assuredly U. S.-flag service 
was not inadequate on this route. If in 1949 all of these 
existing operators had applied for subsidy, none would 
have been prejudiced and under the Board’s construction 
of Section 605(c) could have been refused. 1 ® Thus, with¬ 
out hearing, without finding as to the adequacy of U. S.- 
flag service, and without finding as to the purposes and 
policy of the Act, there would almost inevitably follow 
a wholesale subsidization of Service 2 of Trade Route 29. 
And this is but one of 66 services established within 33 
trade routes. 17 

16 Six of them, as a matter of historical exactitude, served ports not on 
TR 29 and did not serve every port on TR 29 (J.A. 15-16). The Board 
could probably escape the consequences of its construction on this ground. 
But to illustrate the vice of its construction, it is fair to assume that TR 29, 
as other trade routes, was exactly served by many lines. 

17 Essential Foreign Trade Routes, U. S. Maritime Commission (1949). 
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(e) Sec. 601(a). The Board has itself indicated some 
concern at its interment of the statutory requirement as to 
adequacy of service. In its report on the Section 605(c) is¬ 
sues it said, “We do not abandon adequacy of service as a 
consideration in our ultimate disposition of operating- 
differential subsidy applications’’ (J.A. 67-68). Its deci¬ 
sion upon petition for reconsideration, too, implies that this 
issue may have been considered under Section 601(a) (J.A. 
73). That section concludes with a requirement that the 
award be “reasonably calculated to carry out effectively 
the purposes and policy of this Act.” We have no doubt 
that this language is broad enough to authorize the Board 
to give administrative consideration to adequacy of service. 
But an ex parte consideration, under a Section not mention¬ 
ing adequacy of service, is surely not a lawful substitute for 
the finding under Section 605(c), requiring notice and hear¬ 
ing and implying an announced decision based upon the 
facts of record. ' 1 

3. The Literal Construction Need Not he Followed. This 
case, then, presents a familiar problem in statutory con¬ 
struction: one where a literal analysis of the words pro¬ 
duces an absurd or unreasonable result. It is clear enough 

* 

that the courts have never considered themselves helpless 
in such case. As the Court said in Automatic Canteen Co. v. 
F. T. C., 346 U. S. 61, 78-79, “we think we must read the in¬ 
felicitous language # * * as enacting what we take to be its 
purpose,” and “must disregard whatever contrary indica¬ 
tions may be drawn from a merely literal reading of the 
language Congress has used.” United States v. Public Util¬ 
ities Comm’n., 345 U.S. 295, 315; American Dredging Co. v. 
Cochrane, 89 App. D.C. 88, 190 F. 2d 106, 110; Texas & 
P. R. Co. v. Abilene Cotton Oil Co., 204 TJ.S. 426; Haggar 
Co. v. Helvering, 308 U. S. 389, 394; United States v. Ameri¬ 
can Trucking Ass’ns., 310 U. S. 534,543; International Long¬ 
shoremen’s Union v. Juneau Corp., 342 U. S. 237, 243. 
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4. The Correct Construction. We readily grant that it 
is somewhat easier to discredit the construction adopted 
by the recent Board than to erect a substitute which accords 
both with the evident statutory purpose and with the exact 
words of Section 605(c). But there lies ready to hand 
either of two reasonably satisfactory reconciliations. 

(a) First Clause. The first part of Section 605(c) calls 
for the hearing and the findings as to adequacy of service 
and as the purposes and policy of the Act whenever the 
application concerns 4 ‘a vessel to be operated on a service, 
route, or line * * * which would be in addition to the existing 
service.” This is not, the Court will note, keyed to opera¬ 
tions in addition to the existing “vessels,” but to those “in 
addition to the existing service.” The term “service” is a 
broad one. As the Board held in this very decision (J. A. 
57): 

“The term ‘service* embraces much more than vessels; 
it includes the scope, regularity, and probable perma¬ 
nency of the operation, the route covered, the traffic 
handled, the support given by the shipping public, and 
other factors which concern the bona fide character of 
the operation.” 

The subsidized operation differs greatly from the unsub¬ 
sidized operation in its “scope, regularity and probable 
permanency.” This, indeed, is the very purpose of sub¬ 
sidization. Accordingly, a vessel or service now operating 
without subsidy on a trade route becomes, when it is sub¬ 
sidized, one which is “in addition to the existing service.” 

This conclusion is confirmed by the fact that Section 
605(c) was amended from the floor of the Senate to add the 
last two words to the phrase “which would be in addition 
to the existing service, or services” (80 Cong. Rec. 10076). 
This addition was proposed to ensure that there was recog¬ 
nition that there could be two subsidized services. 
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This construction makes the phrase “which would be in 
addition to the existing service, or services,” one of limited 
application, rather than one which works toward universal 
frustration of the statutory purpose. It was added by way 
of amendment to an earlier draft, 18 and must therefore be 
taken to have some office. That office it performs in making 
unnecessary the hearings and findings otherwise required 
upon renewal of the subsidy contract at the end of its 10 
year term (and possibly with respect to the 1936 substitu¬ 
tion of subsidy for mail pay contracts). Indeed, the earlier 
draft without this additional phrase would seem to have 
made impossible the renewal of a subsidy contract which 
had served to provide adequate U. S.-flag service. 

Under this reading the second clause becomes largely 
hortatory, coming into play only upon renewal of subsidy 
contracts or their substitution for mail pay contracts. But 
as one reads the successive dilutions in the drafts of the 
second clause it is hard to escape the conclusion that its 
final authors had little if any purpose beyond the purely 
hortatory. 

(b) Second Clause. If the second part of Section 605(c) 
be read reasonably, it requires a public hearing and find¬ 
ings in every case where two or more U. S.-flag operators 
were serving the route. The Congress surely did not intend 
that the issue of undue prejudice should be resolved against 
one operator in ex parte proceedings by the other. So, 
too it must have intended that the Commission make the 
findings which it prescribed for those hearings. 

18 Section 506(b) of H.R. 7521 and S. 2582, the original bills, provided: 

“No such contract shall be made with respect to a vessel to be 
operated on a service, route, or line, served by citizens of the United 
States, unless, the Authority shall determine that the service already 
provided upon such route or line is inadequate, and that in the public 
interest, additional vessels shall be operated thereon.” 

We have found no explanation in the legislative history as to why the 
phrase was added. 
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Here, again, this reading of the second clause would make 
the first clause largely redundant. This is not an ideal 
result. But the choice is between giving redundant effect 
to the twice-repeated command, for hearing and for the 
finding as to adequacy, or giving it effect only with respect 
to a newcomer to the trade. We think redundancy a lesser 
evil than excision of the statutory command. 

Either construction which we have suggested restores to 
the Act the evident purposes of the Congress. Its twice- 
repeated concern that there be a hearing and that there be 
a finding as to adequacy of service, and the requirement that 
there be a finding as to the purposes and policy of the Act, 
thus would not be vain. 

B. The Legislative History 

The Merchant Marine Act of 1936 was synthesized out of 
half a dozen separate bills over a two year period. The 
precursors of Section 605(c) were in each bill, and occa¬ 
sioned much comment and controversy throughout the con¬ 
sideration of the legislation. We believe it unnecessary to 
burden the Court with a full analysis of this largely im¬ 
precise debate, and that it is sufficient to sketch the three 
points of view which were urged upon the Congress. Follow¬ 
ing that we discuss so far as the materials permit the 
genesis of the critical phrases in the construction of Sec¬ 
tion 605(c). 

1. General . There were, throughout the development of 
the legislation, repeated efforts to ensure by legislation that 
subsidy be awarded to only one line on any trade route, 
and that the taxpayers not be required to support competi¬ 
tion between two United States-flag lines. An express pro¬ 
vision to that effect was proposed from the House floor (79 
Cong. Rec. 10119) and Section 33(f) of the Guffey Bill (S. 
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4110, 74th Cong., 2d Sess.) so provided. 19 This proposal 
was not accepted. 

At the other extreme were witnesses who wanted to en¬ 
sure that every qualified United States line on any route 
would get its aliquot share of any subsidy. 20 This proposal 
also failed. 

The middle view was that ordinarily there should be a 
single subsidized line on any route, but that the Commis¬ 
sion could authorize dual subsidies where necessary to pro¬ 
vide adequate service. That view prevailed at all stages 
of the drafting process. 21 

Mr. Bland, Chairman of the House Committee, said on 
the floor of the House 22 (79 Cong. Rec. 10,119): 

“The matter of determining what lines are in compe- 
tion is a very serious one and ample power has been 
given the maritime authority to prevent the subsidizing 
of competing lines.” 

19 Other suggestions to this effect were made by Secretary of Commerce 
Roper, in a radio address reprinted in Hearings before House Committee 
on Merchant Marine and Fisheries on H.R. 7521, 74th Cong., 1st Sess., p. 
1241; Representatives Wearin and Moran on the floor of the House, 79 
Cong. Rec. pp. 10,089, 10,093; Senator Guffey, Hearings before Senate 
Committee on Commerce on S. 3500, 74th Cong., 2d Sess., pp. 128, 135. 

20 Mr. John McAuliffe, President of Isthmian Steamship Lines, House 
Hearings on H.R. 7521, supra, pp. 909, 920; Mr. Frank V. Barns, repre¬ 
senting the Seas Shipping Co., Hearings before Senate Committee on Com¬ 
merce on S. 2582, 74th Cong., 2d Sess., pp. 547-548; Mr. Victor B. Bendix, 
Senate Hearings on S. 3500, supra, p. 300; Senator Champ Clark, id., p. 
186; and possibly, according to the interpretation of ambiguous phrasing, 
the Black Committee report (which antedated the consideration of specific 
legislation), S. Rpt. No. 898, 74th Cong., 1st Sess., p. 43, cf. p. 45. 

21 See, in addition to the references in the text, Mr. Ira N. Campbell, 
House Hearings on H.R. 7521, supra pp. 691, 737; Cosmopolitan Shipping 
Co., p. 1138; Chamber of Commerce of the U. S., id., p. 1198; Representa¬ 
tive Lehlbach, 79 Cong. Rec. p. 10,119. 

22 The bill under debate was H.R. 8555. Section 535(a) differed sig¬ 
nificantly from Section 605(c) as enacted only in that the phrase “in 
addition to the existing service, or services” was not yet in the first clause, 
and (2) the hearing and finding provisions did not follow the prohibition 
against undue advantage or prejudice in the second clause. 
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Mr. Lehlbach, the ranking minority member, joined in 
guiding debate in support. He, too, said (79 Cong. Rec. 
10,091): 

“ • * * no Government aid may be paid for the opera¬ 
tion of a line if the services which that line intends 
to offer are already adequately handled; • • •” 

The following colloquy shows the similar intention of the 
Chairman of the Senate Committee (Hearings on S. 2582, 
supra, p. 219): 

“Mr. Campbell: * # * But surely the Committee does 
not contemplate encouraging, under this provision of 
the hill, the building of new American ships for en¬ 
trance into services which are adequately served by 
existing lines so as to have one subsidized American 
ship competing against the other where there is ade¬ 
quate service. 

“The Chairman: We have no such thought •••.’» 

We cannot believe that the Committees which drafted this 
legislation, or the Congress which passed it, could have 
thought it possible to read Section 605(c) so as to authorize 
a treble-subsidy on a single route without any finding as to 
the adequacy of the service. Indeed, the final report of 
the Senate Sub-Committee on Interstate and Foreign Com¬ 
merce, investigating the Merchant Marine, on August 20, 
1950, stated (S. Rpt. No. 2494, 81st Cong., 2d Sess., pp. 
32-34: 23 

“It was specifically written into the act that double 
subsidies in a trade route were not to be excluded, hut 
that it should only come about after hearings for the 


23 The Supreme Court at the last Term has attached weight to the post¬ 
enactment interpretations of the Congressional Committees having juris¬ 
diction of the subject matter. Chapman v. Federal Power Comm’n., 345 
U.S. 153, 166. 
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purpose of determining the adequacy of existing serv¬ 
ice. 


• • • • • 

“The problem is not one of deciding whether dual 
subsidies is or is not intended in the 1936 act, but only 
that of determining what is adequate and what is not. 
That is a question of fact. The members of the Sub¬ 
committee reaffirm the intent of Congress and are satis¬ 
fied that the language of Section 605(c) is sufficiently 
definitive of adequacy for guidance of the Federal 
Maritime Board in making its finding.’* 

2. The First Clause. H. R. 7521 and S. 2582, the original 
bills, were three times amended as indicated in the course 
of enactment (unimportant changes of form or style not 
shown): 24 

“No contract shall be made under this title with respect 
to a vessel to be operated on a service, route or line 
served by citizens of the United States which would be 
in addition to the existing service , or services , unless 
the Commission shall determine after proper hearing 
of all parties that the service already provided by ves¬ 
sels of United States registry in such service , route or 
line is inadequate and that in the [public interest) 
accomplishment of the purposes and policy of this Act 
additional vessels should be operated thereon.” 

None of these changes is explained and there is no indica¬ 
tion the Congress considered that the successive redrafts 
were anything but perfecting amendments. We submit that 
after as well as before these amendments the Congress in¬ 
tended the prescribed hearing and findings. 

3. The Second Clause. Mr. John McAuliffe, President of 


24 The first italicized clause was added by the Senate Committee except 
for the last two words which were added on the Senate floor. The other 
changes were made by the House Committee. S. 3376, H.R. 8555, 74th 
Cong., 1st Sess., 80 Cong. Rec. 10,076. 
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the Isthmian Steamship Co. (which had no mail pay con¬ 
tract) was the leading advocate of indiscriminate and ali¬ 
quot subsidization of every line in foreign trade. (House 
Hearings on H. R. 7521, supra, p. 909). He proposed to 
the House Committee an amendment which would abso¬ 
lutely forbid any financial aid “the effect of which would 
be to create an advantage or preference of any operator.” 
He did not challenge the necessity of a finding of adequacy, 
then plainly provided in every case by the unamended first 
clause, but proposed his precursor of the second clause as a 
separate section. House Hearings on H. R. 7521, supra, p. 
920. The Committee accepted it in a modified form, and 
tacked it on to what is now Sec. 605(c); its modified language 
forbade a contract if “the effect of such contract would be 
to give undue advantage or be unduly prejudicial as between 
citizens of the United States.” Sec. 535(a), H. R. 8555, 74th 
Cong., 1st Sess., 79 Cong. Rec. p. 10183. The Copeland Bill 
in the Senate added the further qualification found in the 
present Act that, if found necessary after hearing to pro¬ 
vide adequate service, even an unduly prejudicial contract 
could be made. S. 3376, 74th Cong., 2d Sess. 

There was no explanation of these successive dilutions. 
But it is evident that here, as throughout the bill, the middle 
view prevailed. There was to be no “chosen instrument.” 
Nor was there to be subsidization of U. S.-flag lines simply 
to compete among themselves. The touchstone as between 
the single and the multiple subsidy was, here again, to be 
simply the adequacy of the U. S.-flag service. 

C. The Administrative Construction 

We do not here have to overcome a consistent and long- 
continued administrative construction of a difficult section. 
Instead, from 1936 to 1948 the Maritime Commission’s 
interpretation of Section 605(c) seems to have been that 
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which appellant urges. As such, it was the administrative 
construction which “has peculiar weight when it involves 
a contemporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery in 
motion, of making the parts work efficiently and smoothly 
while they are yet untried and new.” Norwegian Nitrogen 
Co. v. United States, 288 U. S. 294, 315; Fawcus Machine 
Co. v. United States, 282 U. S. 375, 378; United States v. 
Amer. Trucking Ass*ns, 310 TJ. S. 534, 549. 

1 . 1936-1947. The Commission considered the meaning of 
Section 605(c) in Am. Sou. African Line, Inc.-Subsidy, 
S. & E. Africa, 3 M. C. 277 (Aug. 5, 1938), its first subsidy 
case under the Act. Both the South African Line and the 
Robin Line were in existing service; South African but not 
Robin had a temporary operating-differential subsidy. The 
Commission properly held that Section 605(c) did not for¬ 
bid a dual subsidy. It rejected the view that “existing 
service” in the first clause meant existing subsidized service 
and rested instead upon the second clause (p. 284). It went 
on, however, to say (p. 284): 

“It is the second clause of section 605(c) with which 
we are principally concerned and as to which the ques¬ 
tion of adequacy of service has particular application.” 

There followed a 2 1 /> page summary of the evidence, lead¬ 
ing to the conclusion (p. 287; italics in original): 

“. . . Service of the American South African Line, 
Inc., on this route is not adequate within the purview 
of section 605(c) of th-e Merchant Marine Act, 1936, and 
that line alone cannot provide adequate service on the 
route by vessels of United States registry. Neither of 
the applicants here is able alone to provide adequate 
service bv such vessels on this trade route.” 

m 

This conclusion is the heart of the Commission’s decision. 
Yet the opinion at no place even mentions undue prejudice 
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or advantage, which the present Board considers a condi¬ 
tion precedent to any inquiry into adequacy of service. 25 

The Maritime Commission on June 15, 1946 published a 
comprehensive statement of policy, by its Postwar Planning 
Committee, entitled The Postwar Outlook for American 
Shipping. One section (pp. 63-67) is entitled “Should We 
Subsidize More than One Line in a Trade!” Representative 
excerpts are: 

“It is clear that adequacy of service to accomplish 
the purposes and policy of the act is the over-riding 
consideration.” 

• ••••• 

“Experience indicates that in some trades, no matter 
what service an operator provides, more than one 
operator will be required if fully adequate service with 
American-flag vessels is to be achieved. 

• ••••• 

“The essence of the problem, to reiterate, is adequacy 
of service.” 


25 Appellee PFEL suggested below that the Commission made prior 
administrative determination of undue prejudice because the Commission 
minutes show adoption of a committee recommendation that a hearing be 
held because “To grant an exclusive contract to the South African 
Line obviously would give an advantage over the Robin Line to the 
prejudice of the latter • • Even if the Court could take judicial 
notice of the Commission archives, and even if approval of the recom¬ 
mendation of the Committee were the equivalent of a Commission finding 
of each explanation given by the Committee for its recommendation, 
appellees would in no way be aided. For the prejudice and advantage 
which the Committee mentioned related to South African’s application for 
an exclusive subsidy. There is no suggestion that grant of both applica¬ 
tions would be unduly prejudicial or advantageous. And it was to the dual 
application, and in particular to the application of Robin Line, that the 
finding as to adequacy of service was directed. Finally, if the Court were 
to explore the Commission archives, it would note that the recommended 
decision of Commissioner Wiley, who sat in the trial hearings, stated (p. 
II) without qualification, that “Adequacy of service is the determining 
factor under the Act.” 
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The Commission decided U. S. Lines Co.-Subsidy, Route 
12 etc., 3 M. C. 325 (June 9,1947), was a comprehensive de¬ 
cision dealing with postwar applications with respect to six 
Pacific trade routes. It denied without prejudice three ap¬ 
plications with respect to Trade Route 17 on the ground that 
existing service appeared adequate (p. 304.). It allowed 
Lykes to extend its service to Indonesia because the existing 
service was not adequate (p. 337). It denied the application 
of American-Hawaiian for subsidy on Route 29 because the 
appellant here was an existing operator offering adequate 
service (pp. 342-343). It did the same, in refusing States’ 
application with respect to Route 30, because American Mail 
had an existing and adequate service (p. 347). Technically, 
none of these applicants was in existing service on the pro¬ 
posed routes, and the opinion can so far as the first clause 
is concerned be explained away on this ground. But no such 
artificial interpretation can survive an actual reading of the 
opinion. It went at once and without explanation, in every 
instance, to adequacy of the service and plainly accepted 
this as the heart of the Section 605(c) issues. In the 23 
page opinion, covering 10 applications, each opposed by 
2-4 lines, the Commission never once referred to “ existing 
service” or to undue advantage or prejudice, much less 
treat them as a condition precedent to its discussion of ade¬ 
quacy. 

All of this adds up to a consistent and reasonable con¬ 
struction of Section 605(c). Dual subsidies were not con¬ 
sidered impossible; indeed, one was granted. But they were 
granted or denied on the basis of adequacy of service with¬ 
out the subsidy, the exact criterion twice prescribed by 
Congress in Section 605(c) of the Act. 

2. Nov. 1948-June 1953. There followed a sharp reversal 
in the construction of Section 605(c). In P-A.B. Line, Inc.- 
Subsidy, Route 24, 3 M. C. 357 (Nov. 5, 1948), the Board, 
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Commissioner Keogh dissenting, granted a dual subsidy 
because the applicant was an existing operator and that the 
presently subsidized operator would not be unduly preju¬ 
diced. 

The P. A. B. result was reaffirmed and explained in 
Shepard S. S. Co.-Subsidy, Route 1, 3 M. C. 366 (1949). As 
Shepard was an existing operator, there was no need to 
consider the adequacy of the present subsidized service 
(pp. 367-368). Finding no undue prejudice (pp. 370-376), 
there was no occasion under the second clause to consider 
adequacy. Commissioner McKeogh again dissented. The 
same rule was followed again in U. S. Lines-Subsidy, Route 
8, 3 R. M. B. 713, 716, 721 (1952), in Grace Une, Inc.-Sub- 
sidy, Route 4, 3 F. M. B. 731 (1952), and in the present case 
(4 F. M. B. 7). In Bloomfield S. S. Co.-Subsidy, Routes 15, 
21, 4 F. M. B. — (June 30, 1953), the Board made findings 
as to the adequacy of U. S.-flag service, but only because 
it held the bulk operation of Bloomfield not to qualify as an 
existing service. 

3. September 1953. The Bloomfield case was the last de¬ 
cided by the Board as formerly composed. In July 1953 the 
term of the former chairman expired and two new members 
were appointed (See motion to substitute filed in this 
Court). On September 28, 1953, the Board noticed a sub¬ 
sidy application of American Export Lines, Inc., for hear¬ 
ing under Section 605(c). Its notice of hearing said, in 
substance, that the purpose was to receive evidence rele¬ 
vant to: (1) whether the application related to vessels in 
addition to the existing service and if so whether the U. S.- 
flag service was inadequate; (2) whether the contract would 
be unduly prejudicial or advantageous and, if so, whether 
it was necessary for adequate U. S.-flag service; “and (3) 
whether it is necessary to enter into such contract to pro¬ 
vide adequate service by vessels of United States registry.’* 
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18 Fed. Reg. 6270. This third issue is precisely that which 
we say the Board was required to find in the present case. 

We do not say that this is necessarily still another re¬ 
versal of construction. The “adequacy” finding might be 
useful in the administrative decision under Section 601(a), 
or it might be a precautionary hedge against the result in 
this case. But, at the least, it shows an interest by the 
present Board in the issue of adequacy, and a distaste for 
the “bank teller” role {supra, p. 29) which would be thrust 
upon it by the construction of the Act which we challenge 
here. 


Ill 

The Board in Failing to Make Intelligible Findings as 
to Traffic Expectations Acted Arbitrarily and in Abuse 
of its Discretion 

Appellant presents here a quite simple point, and one 
which involves no reassessment of technical data nor even 
any search for substantial evidence. We urge that the chief 
examiner accepted extravagant testimony as to the volume 
of commercial traffic which will be moving across the Pacific, 
while the Board made no findings at all other than express¬ 
ing an “optimistic view” of future traffic. 

The issue has two applications in this proceeding. It 
shows, first, that the Board could not have found inadequacy 
of service without the subsidy awards, and that the proper 
interpretation of Section 605(c) is of critical importance. 
It is, in the second place, an independent and compelling 
ground for setting aside the decision of the Board. For 
even under the Board’s interpretation of Section 605(c), 
it would seem that appellant is unduly prejudiced, and is 
the victim of arbitrary action, when the Board awards an¬ 
other 60-66 subsidized voyages without discernible regard 
to the traffic available over the next decade. 
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1. The Basis of Decision. The Chief Examiner foxmd that 
outbound commercial liner traffic would approximate 1,350,- 
000 tons (J. A. 51). 28 He further concluded that a proper 
target for U. S.-flag participation was 67%%, representing 
an outbound U. S.-flag commercial liner movement of 
911,000 tons. As this was 412,000 tons over his estimate of 
XT. S.-flag capacity other than defendants PTL and PFE, he 
recommended about 25 PTL and 35 PFE sailings, with a 
total of 12 vessels (J. A. 52). His recommendation thus 
derives directly and solely from his traffic estimates. 

The Board did not discuss specific traffic estimates. In¬ 
stead, it twice noted that * 1 we take an optimistic view of 
the prospective traffic (movement) on the route.’’ (J. A. 
64, 68). The Board continued that “we do not herein 
attempt to evaluate the various tonnage forecasts that have 
been presented or to decide whether the figures projected 
for United States-flag participation should be revised up or 
down.” (J. A. 68). But in its November 28 decision it 
awarded subsidy to 13 PTL and PFEL vessels instead of 
the 12 recommended by the Chief Examiner (J. A. 70). It 
is evident, therefore, that if the Board made any finding 
at all it increased the traffic estimates of the Chief Examiner. 

' 2. The Actual and Current Facts. The Board’s decision, 
then, is either unexplained or rests at the minimum upon the 
examiner’s estimate of outbound liner commercial traffic 
on Trade Route 29 of 1,350,000 tons a year, of which 911,000 
tons would be carried in United States-flag vessels. That 
estimate is fanciful. It is- evident now, and was evident 
on December .31, 1952, that the liner commercial cargo will 
be only a fraction of this “optimistic view.” 

Table 1 of Appendix B tabulates the outbound liner 
traffic on Trade Route 29 1947-1952, along with two pre- 

~ ... • 

... . , 

26 Those estimates are confined, in operative effect, to.outbound cargoes, 
■which consistently exceed the inbound mpvement. 
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war years for purposes of comparison. Table 2 tabulates 
the data which shows the total outbound cargo carried by 
APL and others and by defendants PTL and PFEL in 
1950-1952. That material is summarized in graphic form in 
the chart which follows the tables in Appendix B. From this 
the following conclusions are wholly plain: 

1. The ordinary commercial traffic on Route 29 has been 
reasonably steady, at about 650,000-750,000 outbound tons 
a year. This is about half of the examiner’s estimate of 
1,350,000 tons a year. 

2. The U. S.-flag carriage of this traffic has also remained 
reasonably steady, at about 500,000-600,000 outbound tons 
a year. This is about two-thirds of the examiner’s estimate 
of 911,000 tons a year. 

3. In 1951 and 1952 the capacities of the U. S.-flag lines, 
as measured by actual carryings, and wholly apart from any 
cargo carried by PTL and PFEL, greatly exceeded the total 
U. S. and foreign-flag ordinary commercial cargoes on 
Route 29. The entire capacity of both PTL and PFEL— 
who carried at the annual rate of 812,000 tons in the first 
half of 1952—could be eliminated, and still leave a U. S.-flag 
capacity 75% in excess of U. S.-flag carryings and 25% 
in excess of total carryings of ordinary liner commercial 
cargo. 

If the issue stopped here we should suppose the Board’s 
decision to be wholly indefensible. It is, however, obscured 
though not changed by two abnormal types of liner cargo 
on Trade Route 29—military cargoes and iron ore. If these 
were to continue at their 1952 volume over the next decade, 
the Board’s award of subsidy would be justified. None, 
however, has suggested that these cargoes will continue at 
their 1952 rate. And if they were to vanish, as in time they 
largely will, there would be 1,800,000 tons of U. S.-flag ca¬ 
pacity to compete with a growing foreign-flag capacity for 
about 780,000 tons of total commercial cargo. 
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The Board in its decision expressed the thought that “a 
considerable amount of such [military] cargo, which in¬ 
cludes civilian foodstuffs and commercial products will 
continue to move in normal times after the abandonment 
of military interest or control” (J. A. 64). With that pass¬ 
ing recognition of the transience of military cargoes, 27 
it proceeded to measure the need for additional service 
against total commercial and military cargoes (J. A. 63- 
64). It made no reference whatever to the sporadic iron 
ore cargoes, which were a significant liner cargo in 1949 
and reappeared in great volume in 1951 and the first half 
of 1952. So far as the current data in fact supports the 
Board’s conclusion, as it indicated in its decision denying 
the petition for reconsideration (J. A. 73), then that data 
must still be used by the Board without any segregation 
of iron ore or military cargoes. 

In fact, neither cargo can justifiably be used to measure 
the needs for subsidization, much less for awarding a treble 
subsidy on a route which as late as 1949 was declared by 
the Maritime Commission to require but a single subsidized 
line ( swpra, p. 9). 

(a) A very large tonnage of military cargo moves in the 
commercial liners in the Pacific. Just as the aftermath of 
World War II began slackening off, the Korean hostilities 
broke out. But military cargo cannot sensibly be added 
into traffic estimates for a long-term award of subsidy. It 
is, by definition and by prayer, a temporary traffic which 
cannot be expected to continue at more than a fraction of 
its present volume through the ten years term of subsidy 
contract. This traffic must, accordingly, be eliminated, in 
whole or in very large part, from the estimates. 

27 The examiner himself was no more satisfactory on this critical issue. 
He did, however, note that PTL included 250,000 tons of converted mili¬ 
tary cargo in its estimate, and he did adopt PTL’s traffic estimates (JJL 
25, 51). Even with 250,000 tons added, the total ordinary commercial 
traffic in 1952 falls far short of his estimates. 
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(b) The sporadic but intermittently large post-war traffic 
in iron ore to Japan is a temporary consequence of post¬ 
war adjustments. Iron ore normally moves in bulk at low 
rates and is not ordinarily a liner commodity. Only when 
the rates are unusually high, or when the liner cargoes are 
unusually low, can iron ore be found on liners. The liners 
carried a reasonable quantity of iron ore in 1949, none at 
all in 1950, very large quantities in 1951 and the first half 
of 1952, and steadily diminishing quantities in the last half 
of 1952. (J. A. 130). 28 The Chief Examiner himself de¬ 
scribed iron ore as non-recurrent traffic in 1949. (J. A. 
18). The Board staff does not ordinarily view bulk move¬ 
ments such as iron ore as competitive with liners. (J. A. 
129). The temporary and intermittent liner movement of 
iron ore in 1948-1949 and again in 1951-1952 ought obviously 
to be excluded from long range liner traffic estimates. 

3. The Issue. It seems, then, impossible to make a seri¬ 
ous argument that the ordinary commercial traffic on Trade 
Route 29 offers any support for or vindication of the 
examiner’s estimates or the Board’s optimism. If the 
Board had faced up to and had answered the problem of 
military traffic and if iron ore, its decision under accepted 
canons would be close to conclusive on the reviewing court. 
But that has been done neither by the Board nor by the 
examiner. We have instead a somewhat misleading con¬ 
fusion of commercial and of commercial plus military 
traffic in the report both of the examiner and of the Board, 
augmented by a twice-repeated and wholly unexplained 
statement of the Board that they take “an optimistic view” 
of fhture traffic prospects. If that mere statement of opti- 


28 This fluctuating movement is explained by or reflected in the “fixtures,” 
i.e. the rates quoted for the transport of iron ore. Those rates were $9.00 
per ton through 1949, $13.00 np to $141>0 and back to $12.50 in 1951, and 
from $14.05 in early 1952 down to $(L50 to $8.00 in the latter part of 1952. 
(J-A- 130-132.) 
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mism is to prevail over the actual data, or to take the place 
of intelligible findings, it is futile for the Congress to legis¬ 
late standards of decision, and futile for the parties and 
for the Board staff laboriously to compile data and to 
marshal evidence. These are serious matters, involving 
several millions of dollars for appellant and the appellee 
lines alike. They ought not to be decided according as the 
administrative agency experiences an optimistic or a pes¬ 
simistic feeling as it exposes itself to its responsibilities. 

We cannot ask that this Court make its own findings as 
to future traffic upon Trade Route 29. But we can ask that 
it return the case to the Board for it to go beyond recording 
its “optimistic view” and to deal specifically with estimated 
commercial traffic, with military traffic and with iron ore. 

The reviewing courts are not required to convert their 
function into one of formal expression of “unillumined 
faith in the conclusion of experts” ( New York v. United 
States, 331 U. S. 284, 357). As the Court of Appeals for the 
Third Circuit recently put it in returning another case to 
the appellee Board, in Baltimore & Ohio R. Co. v. United 
States, 201 F. 2d 795, 800: 

“We have no desire to go over the report of the 
Board in the fashion of an instructor in English com¬ 
position advising a high school student. On the other 
hand, if we are to do what we are required to do in the 
way of reviewing the action of an administrative agency, 
we must have some help • # • . This report fails to 
give it and, therefore, will have to be sent back to the 
Board for appropriate findings of fact.” 

See, generally, for the growing insistence upon review that 
administrative agencies resolve rather than bury the critical 
issues, Federal Trade Comm’n. v. Morton Salt Co., 334 U. S. 
37,54; 7. C. C. v. Mechling, 330 U. S. 567,583; Forth Carolina 
v. United States, 325 U. S. 507,520; Eastern-Central Assn. v. 
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United States, 321, 194, 209-210; Atchison Ry. v. United 
States, 295 U. S. 193, 201; United States v. Chicago, M., St. 
P. R. Co., 294 U. S. 499, 510-511. 

If the Court were to agree with appellant that Section 
605(c) requires a finding as to adequacy of U. S.-flag service, 
the case must in any event be returned for that critical 
finding. If it should differ, then the case should neverthe¬ 
less be returned so that the issue of undue prejudice to 
appellant may be disposed of by the Board upon intelligible 
findings. 

CONCLUSION 

Appellant has been most severely injured, for a decade 
to come, by a decision of the appellee Board which rests 
upon errors of law—a misconstruction of the statute and 
an abuse of discretion. As such they may be brought under 
review by appellant, who has statutory standing to pro¬ 
tect itself against unwarranted subsidization of its com¬ 
petitors. 

The court below should therefore, be directed to declare 
the award invalid, until the Board should have made the 
findings as to adequacy of service required by Section 
605(c) of the Act and should have made a reasoned analysis 
of the traffic expectations for the Trade Route in substitu¬ 
tion for its unexplained “optimistic view.” 

Respectfully submitted, 

Warner W. Gardner, 

Alfred L. Scanlan, 

734 15th Street, N. W., 

Washington 5, D. C., 

Attorneys for the Appellant, 
American President Lines, Ltd. 


October 1953. 
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APPENDIX A 

Judicial Code, 28 U.S.C. 

§ 1331. Federal question; amount in controversy 

The district courts shall have original jurisdiction 
of all civil actions wherein the matter in controversy 
exceeds the sum or value of $3,000, exclusive of interest 
and costs, and arises under the Constitution, laws or 
treaties of the United States. 

§ 1337. Commerce and anti-trust regulations 

The district courts shall have original jurisdiction of 
any civil action or proceeding arising under any Act of 
Congress regulating commerce or protecting trade and 
commerce against restraints and monopolies. 

Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. Sec. 

1001 et seq. 

Judicial Review 

Sec. 10. Except so far as (1) statutes preclude ju¬ 
dicial review or (2) agency action is by law committed 
to agency discretion— 

(a) Right op review.— Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. 

(b) Form and venue of action. —The form of pro¬ 
ceeding for judicial review shall be any special statu- . 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence of 
inadequacy thereof, any applicable form of legal ac¬ 
tion (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except to 
the extent that prior, adequate, and exclusive opportu¬ 
nity for such review is provided by law. 
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(c) Review able acts. —Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 

(d) Interim relief. —Pending judicial review any 
agency is authorized, where it finds that justice so re¬ 
quires, to postpone the effective date of any action 
taken by it. Upon such conditions as may be required 
and to the extent necessary to prevent irreparable in¬ 
injury, every reviewing court (including every court 
to which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appro¬ 
priate process to postpone the effective date of any 
agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

(e) Scope of review.— So far as necessary to decision 
and where presented the reviewing court shall decide 
all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to 
constitutional right, power, privilege, or immunity; (3) 
in excess of statutory jurisdiction, authority, or limi¬ 
tations, or short of statutory right; (4) without obser- 
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vance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the re¬ 
quirements of sections 7 and 8 or otherwise reviewed on 
the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 

Merchant Marine Act of 1936, 49 Stat. 1985, 46 U.S.C. 

1101 et seq. 

Sec. 601. (a) The Commission is authorized and di¬ 
rected to consider the application of any citizen of the 
United States for financial aid in the operation of a 
vessel or vessels, which are to be used in an essential 
service in the foreign commerce of the United States. 
No such application shall be approved by the Commis¬ 
sion unless it determines that (1) the operation of such 
vessel or vessels in such service, route, or line is re¬ 
quired to meet foreign-flag competition and to promote 
the foreign commerce of the United States, and that 
such vessel or vessels were built in the United States, 
or have been documented under the laws of the United 
States not later than February 1, 1928, or actually or¬ 
dered and under construction for the account of citi¬ 
zens of the United States prior to such date; (2) the 
applicant owns, or can and will build or purchase, a 
vessel or vessels of the size, type, speed, and number, 
and with the proper equipment required to enable him 
to operate and maintain the service, route, or line, in 
such manner as may be necessary to meet competitive 
conditions, and to promote foreign commerce; (3) the 
applicant possesses the ability, experience, financial re¬ 
sources, and other qualifications necessary to enable 
him to conduct the proposed operations of the vessel 
or vessels as to meet competitive conditions and pro¬ 
mote foreign commerce; (4) the granting of the aid ap- 
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plied for is necessary to place the proposed operations 
of the vessel or vessels on a parity with those of for¬ 
eign competitors, and is reasonably calculated to carry 
out effectively the purposes and policy of this Act. 

Sec. 605. • • • 

(c) No contract shall be made under this title with 
respect to a vessel to be operated on a service, route, 
or line served by citizens of the United States which 
would be in addition to the existing service, or services, 
unless the Commission shall determine after proper 
hearing of all parties that the service already provided 
by vessels of United States registry in such service, 
route, or line is inadequate, and that in the accomplish¬ 
ment of the purposes and policy of this Act additional 
vessels should be operated thereon; and no contract 
shall be made with respect to a vessel operated or to 
be operated in a service, route, or line served by two 
or more citizens of the United States with vessels of 
United States registry, if the Commission shall de¬ 
termine the effect of such a contract would be to give 
undue advantage or be unduly prejudicial, as between 
citizens of the United States, in the operation of ves¬ 
sels in competitive services, routes, or lines, unless fol¬ 
lowing public hearing, due notice of which shall be 
given to each line serving the route, the Commission 
shall find that it is necessary to enter into such con¬ 
tract in order to provide adequate service by vessels 
of United States registry. The Commission, in deter¬ 
mining for the purposes of this section whether services 
are competitive, shall take into consideration the type, 
size, and speed of the vessels employed, whether pas¬ 
senger or cargo, or combination passenger and cargo, 
vessels, the ports or ranges between which they run, 
the character of cargo carried, and such other facts 
as it may deem proper. 
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APPENDIX B 


Table 1 

Outbound Liner Traffic, Trade Route 29 


(thousands of long tons) 

Total 

Year Total Military Iron Ore Commercial 


1936 . 494 - - 494 267 227 

1938 . 637 - - 637 486 151 

1947 . 1,112 460 652 127 525 

1948 .... 954 317 39 598 107 491 

1949 . 1,235 445 120 670 114 556 

1950 . 1,097 437 660 177 483 

1951 . 1,774 739 264 771 175 596 

6mos. 1952. 1,015 346 275 394 89 305 

July-Nov. 1952.... - - 127 284 92 192 

Estimated 1952.... - - 419 734 199 535 


(annual rates 
of 550 and 
282 for each 
half) 

Sources 

1938-1949: Chief Examiner's report (J. A. 18). 

1950, 1951 and 6 mos. 1952: Data of F. M. B., (J. A. 124-126) 

1936 and July-Nov. 1952: Affidavit for appellant (J. A. 130). 

Iron ore, and consequent adjustments: Affidavit for appellant (J. A. 130). 

Estimated 1952: Iron ore in December estimated same as in November: U. S. 
and Foreign-flag commercial tonnage in December estimated at 1/5 July-Novem- 
ber average (J. A. 130). 

Table 2 

Total Outbound Liner Cargoes, Carried By APL, PLT, PFEL and Other 
U. S.—Flag Vessels on Trade Route 29 


(thousands of long tons) 


APL. 

U. S. Flag, other than APL, PTL, PFEL 

Subtotal. 


PLT. 

PFEL 


Subtotal 


Total 


twice 1st 


1950 

1951 

1/2 1952 

223 

243 

218 

275 

664 

800 

498 

907 

1,018 

144 

187 

162 

270 

489 

650 

414 

676 

812 

912 

1,583 

1,830 


Source: Data of FMB (J. A. 124-126). 


(783) 


















OUTBOUND LINER CARGOES, TRADE ROUTE 29 

(Data and Sources in Appendix B) 

LONG TONS 
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2000 _ 


total of outbound 
cargoes 1950-1952 






